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Corporate law is facing a challenge it was not designed to meet. Its foundational tools, such as fiduciary
duties, the business judgment rule, and disclosure requirements, were built around the assumption that
corporations can identify a clear objective and pursue it. That assumption presupposed a degree of
alignment among shareholders and managers that modern corporations can no longer take for granted.
Shareholder primacy assumes that shareholders share preferences that can be aggregated into a single
mandate. Stakeholder theory introduces the interests of employees, communities, and other impacted
parties, but assumes that these interests can be weighed against each other on a common scale. Both
assumptions collapse in the face of the defining condition of modern corporate life: heterogeneity of
preferences so deep that it resists reduction to any common denominator.

Modern corporations bring together shareholders with incommensurable time horizons, risk tolerances,
and moral commitments. They employ workers whose values and identities are bound up in what the
firm does and how it does it. They operate at a scale that makes their decisions consequential for
communities, ecosystems, and democratic institutions that have no formal seat at the table. When a firm
decides how to moderate speech, how to account for carbon across its supply chain, or how to set the
parameters for an artificial intelligence system, it is not managing externalities. It is making choices
that are simultaneously business decisions and acts of governance, and no existing framework in
corporate law tells it how.

The book argues that leading corporations have not waited for law to catch up. Quietly and without a
theoretical vocabulary to describe what they were doing, they have built a new form of governance
infrastructure, which this book calls corporate ordering, to navigate decisions that carry genuine social
conflict at their core. This infrastructure is not corporate social responsibility or ESG rebranded, nor is
it political activism by another name. It is an institutional response to a structural problem, built around
the core of the business model rather than at its edges, and organized around a precise architecture that
mirrors the functional logic of legal orders themselves.

This argument is grounded in conversations with practitioners who built these governance structures
from the inside. In ridesharing, those conversations included Tony West, General Counsel of Uber;
Kristin Sverchek, former General Counsel and President of Lyft; and Kate Sampson, an insurance
specialist who worked on the coverage frameworks that became the template for state regulation. In
climate sustainability, the research drew on conversations with Ryan Hart at Salesforce, whose team
developed the emissions accounting methodology that prefigured mandatory disclosure. In artificial



intelligence governance, the research included conversations with Che Chang at OpenAl, Tom Lue at
Google DeepMind, and Jon Palmer and Daniel Klutz at Microsoft. These practitioners were not sources
of quotable opinions but windows into how governance problems were actually experienced, and how
the tools that now shape emerging public law came to be designed.

That architecture works through three interconnected functions. Rulemaking establishes standards
before individual decisions arise, through broad consultative processes designed to surface the full
range of affected interests and relevant expertise. Executive decision-making disciplines the operational
choices that implement those standards, through disclosure requirements that force explicit engagement
with social dimensions rather than allowing them to be absorbed silently into business necessity.
Monitoring relies on independent oversight mechanisms to verify that practice aligns with stated
principles and to generate the institutional memory that allows standards to evolve. Together, these
three functions create a capacity for managing social complexity that is architecturally comparable to
what director independence created for management oversight and what audit committee independence
created for financial integrity.

The book’s deeper claim is that corporate ordering is not merely a best practice for enlightened
management but a structural feature of how modern societies govern themselves. Regulators and
legislators frequently arrive after corporations have already created the templates they subsequently
formalize. In platform governance, climate sustainability, and artificial intelligence, the first draft of
regulatory practice is already being written inside firms. Recognizing this dynamic transforms what
legal scholars, policymakers, investors, and business leaders should be asking. The question is no
longer whether corporations should engage with social conflict. They already do, at scale, with
consequences that reach millions of people. The question is whether the governance processes through
which they do so are robust enough to deserve the authority they already exercise, and whether
corporate law has the tools to assess them.

The argument proceeds in ten chapters organized around three movements: establishing the problem,
developing the framework, and demonstrating it across three substantive domains before turning to
legal reform.

Chapters 1 and 2 — The Problem

Chapter 1 identifies the structural forces that have dissolved the traditional boundary between business
decisions and social governance: efficiency at scale, the forced transparency of the digital age, and the
fragmentation of shareholder preferences into irreconcilable camps. Chapter 2 analyzes the resulting
gap in corporate law doctrine. The business judgment rule offers discretion but no guidance when
social dimensions cannot be separated from operational choices, and existing fiduciary duties and
disclosure requirements do not supply the procedures needed to manage genuine value conflict.

Chapters 3 and 4 — The Framework

Chapter 3 provides the full theoretical articulation of corporate ordering, defining the concept precisely
and developing the tripartite architecture in detail, with grounding in legal theory and political
philosophy. Chapter 4 addresses the central objection: why not simply regulate? The chapter explains
why corporations routinely act before regulation appears and how the tripartite framework can serve as
a diagnostic instrument, identifying when corporate self-regulation carries genuine governance capacity
and when external intervention is warranted.

Chapter 5 — Historical Foundations



This chapter traces corporate ordering to earlier episodes in which private firms pioneered regulatory
frameworks that governments subsequently adopted as mandatory law, including early traffic
regulation and the development of financial disclosure practices that culminated in the Securities Act of
1933. The chapter establishes that corporations have long functioned as incubators of legality, making
the contemporary phenomenon a structural feature rather than a novelty.

Chapters 6, 7, and 8 — Three Case Studies

These chapters constitute the empirical core of the book, each built around conversations with the
practitioners who designed the governance structures under study. Chapter 6 draws on those
conversations to reconstruct how Lyft and Uber, working without regulatory guidance and under
intense public pressure following a series of safety incidents, developed insurance and passenger safety
frameworks that multiple states subsequently wrote into law. Chapter 7 traces how an internal team at
BP, with no mandatory template to follow, took the first steps to establish the GHG Protocol that now
underlies mandatory disclosure regimes taking shape on both sides of the Atlantic. Chapter 8 draws on
conversations at Microsoft, OpenAl, and Google DeepMind to show how engineers, ethicists, and
lawyers built Al governance structures in real time, without settled law or industry consensus, and how
those internal choices became the foundation on which public oversight is now being constructed.
Across all three chapters, the same analytical structure recurs: business and social dimensions become
inseparable, preferences fragment, corporate ordering emerges, and regulators subsequently build
outward from what firms have already created.

Chapter 9 — Legal Reform

Drawing on the case study evidence, this chapter proposes incorporating the best practices of corporate
ordering into fiduciary duty. Corporate law has historically absorbed new decision-making tools once
they became necessary for informed judgment, and the same logic now applies to social deliberation.
The proposed standard requires boards to establish governance structures capable of genuine inquiry
and independent oversight when credible evidence indicates significant social dimensions, without
prescribing substantive outcomes or overriding business judgment.

Chapter 10 — Conclusion

The conclusion synthesizes the argument across three registers. Descriptively, it presents corporate
ordering as a primary site of legal formation, where regulatory frameworks originate in corporate
deliberation before governments formalize them. Normatively, it argues that deliberative quality
provides the best available mechanism for corporate decision-making that affects public outcomes
when electoral authorization is unavailable and shareholder preferences are irreconcilable.
Methodologically, it calls for legal scholarship that treats corporate governance processes as a central
rather than peripheral window into how contemporary societies actually govern themselves.
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Corporate Ordering for Social Conflicts

Chapters 1 and 2 revealed a striking gap in contemporary corporate law. Social con-
siderations arise amidst significant uncertainty in many contexts, from developing
sustainable product lines to entering emerging markets with complex governance
challenges, and from disrupting traditional industries through new technologies to
restructuring supply chains to address labor standards. In these situations, corporate
directors and managers face decisions with enormous stakes, competing stakeholder
preferences, and intense public scrutiny. Yet they must ultimately decide how to
proceed with little or no guidance from corporate law. The uncertainty is com-
pounded by the reality that different shareholders often have sharply divergent views
about what constitutes responsible corporate behavior. These high-stakes choices
unfold under the watchful eyes of activists, media, and regulators, amplifying the
pressure on decision-makers.

Managers’ choices will almost certainly be protected by the business judgment
rule, so long as they can point to good faith and some evidence of deliberation.
The ultimate outcome matters little; the process protection remains robust.' True,
shareholder activists might stir up controversy at the annual meeting, and disclo-
sure obligations may require awkward admissions in securities filings when an issue
grows sufficiently to satisfy materiality thresholds. But ultimately, corporate law
offers virtually no guidance on how these momentous decisions should be made. It
does not prescribe what processes to follow, what factors to weigh, what deliberative
structures to employ, or what standards of analysis to apply. Executives enjoy breath-
taking discretion to chart whatever course they deem appropriate, armed with little
more than their personal judgment and the comforting knowledge that courts will
rarely second-guess their choices.”

Some would argue this is not a gap at all, but rather a defining feature of corporate
law. On this view, the law deliberately leaves managers free to exercise their judg-
ment as they see fit, positioned at the apex of a corporate hierarchy that is essential
for efficient business operations. Chief executives, while not autocrats, serve as sin-
gular leaders and ultimate decision-makers, and this concentrated authority enables
the swift, decisive action that competitive markets demand.? Social considerations,
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96 3 Corporate Ordering for Social Conflicts

by contrast, embody the messy complexity of democratic society, an amalgam-
ation of diverse viewpoints, competing interests, varied perspectives, and distinct
backgrounds. Our political institutions manage this complexity through intricate
networks of multiple decision-makers, elaborate checks and balances, and sophis-
ticated institutional interactions. Such democratic complexity, the argument goes,
would only come at the cost of the streamlined hierarchy that makes corporate gov-
ernance effective.t

Yet this conception of managerial authority fundamentally mischaracterizes the
decision-making processes that corporate law actually envisions and encourages. If
we truly embraced managers as quasi-autocratic leaders limited only by external reg-
ulation, corporate governance mechanisms would be entirely superfluous. Instead,
our governance framework reflects a more sophisticated understanding of managers
as informed decision-makers who benefit from, and should be subject to, reasoned
processes of information gathering and consultation, overseen by boards of directors
and accountable to shareholders.>

Consider how corporations approach conventional business challenges. Managers
do not make decisions in isolation, nor are they expected to rely solely on their per-
sonal judgment. Rather, they engage in elaborate processes of information collection
and consultation that span both internal and external sources. They canvass markets to
understand customer preferences and competitive dynamics. They commission prod-
uct research to assess technical feasibility and consumer appeal. They conduct exten-
sive market research to gauge demand and identify optimal positioning strategies.
They establish specialized departments dedicated to generating the information nec-
essary for sound decision-making, such as research and development, strategic plan-
ning, and government relations. They create board committees with specific expertise
to oversee critical functions such as audit, compensation, and risk management.”

When major decisions loom, managers routinely seek guidance from networks
of specialists: investment bankers for mergers and acquisitions, financial advisors
for capital structure decisions, marketing experts for brand positioning, public rela-
tions specialists for communications strategy, and management consultants for
operational improvements.” The consulting industry, epitomized by firms such
as McKinsey & Company, has never been perceived as undermining managerial
prerogatives, but rather as enhancing executive capabilities. Even entrepreneurial
founders in startup environments rely heavily on venture capital partners, who bring
experience and market sophistication to navigate business uncertainties.” The cor-
porate world has developed sophisticated frameworks governing these information-
gathering and advisory relationships, encompassing everything from financing
arrangements to gatekeeping functions to credit rating processes.’

Crucially, the various steps corporations have developed for traditional business
decisions have not remained merely matters of best practice. Over time, they have
become embedded in corporate law itself. Courts now expect boards to demon-
strate that they have followed appropriate deliberative processes, consulting relevant
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experts, gathering pertinent information, and utilizing specialized committees when
making major business decisions as appropriate.” These tools might have begun as
market-generated efforts to address a business need, but have since evolved into
legally relevant steps boards must fulfill to claim business judgment rule protection,
mitigate conflicts of interest, demonstrate their awareness of securities disclosures,
or avoid compliance-related liability." Yet as to social issues, no such procedural
steps have been established or required. The law remains silent on what constitutes
adequate deliberation in this domain.”

What this book documents is how companies are already developing and imple-
menting innovative frameworks to enhance their decision-making processes regard-
ing social issues. These developments reflect a growing recognition among corporate
leaders that, rather than relying on their own intuitions, the prudent approach
involves systematic information gathering and consultation, drawing on stakeholder
input, expert analysis, specialized research, and structured deliberation.” This rep-
resents precisely the same principle that guides sound decision-making in other
areas of business operations.

This chapter synthesizes the methods, practices, and approaches that leading cor-
porations have adopted to build effective decision-making processes for navigating
complex social issues. From these observed practices, this book develops a new the-
oretical framework that connects the functions corporations seek to fulfill with the
specific methodologies they select, illustrated through concrete examples that dem-
onstrate these frameworks in action. Together, these functions form a framework
this book terms “corporate ordering.” The following chapters then provide in-depth
case studies that showcase how these principles apply across diverse substantive
areas: rideshare regulation (Chapter 6), sustainability (Chapter 7), and artificial
intelligence governance (Chapter 8). Together, these analyses reveal how system-
atic approaches to decision-making on social issues can enhance both corporate
performance and societal outcomes.

The systematization and theoretical development of corporate ordering is not
merely an academic exercise, but an essential tool for protecting shareholder
interests. Just as corporations have recognized that informed decision-making in
traditional business matters serves shareholders by reducing risks and improving
outcomes, the same logic applies to social issues. When companies make social
decisions without adequate information gathering and consultation processes, they
expose shareholders to reputational risks, regulatory sanctions, consumer backlash,
and operational disruptions that could have been anticipated and mitigated through
better decision-making frameworks. Performing this function well, by establishing
systematic processes for gathering relevant information and engaging appropriate
stakeholders before making social decisions, ought to represent a core fiduciary ser-
vice to shareholders.

This recognition demands that corporate law evolve to acknowledge and sup-
port these emerging practices. Yet normative debates about whether corporations
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should address social issues at all have obscured the more fundamental question
of how they should make such decisions when they inevitably do. Chapter 9
will explore at length how these disputes have divided legal theorists and prac-
titioners. Yet this divisiveness has prevented legal scholarship and doctrine from
developing the analytical frameworks necessary to evaluate and improve cor-
porate decision-making processes in this domain. The time has come to move
beyond these normative impasses and focus on the practical imperative of ensur-
ing that when corporations engage with social issues, as they unavoidably do, they
employ processes that serve shareholder interests through informed, systematic
decision-making.

3.1 ANALYZING CORPORATE FUNCTIONS UNDER
THE DISTINCTION OF POWERS

Conventional wisdom thinks of corporate managers as exercising purely executive
power. After all, the person at the top bears the title of Chief Executive Officer,
and all corporate authority flows through this single individual under delegation
from the same governing body, the board of directors.** The organizational chart
appears to show a straightforward hierarchy of executive power. When we observe
corporate decision-making, it seems to follow familiar patterns of managerial
authority: leaders set strategic direction, allocate resources, and respond to oper-
ational challenges through a unified chain of command. This intuitive under-
standing aligns with our conventional view of business management as focusing
on executive decisions.

Yet this superficial simplicity obscures a remarkable reality. What appears to be a
vertical line to executive authority is actually a complex system performing multiple
functions under a single institutional umbrella.’> All power structures inherently
perform three distinct yet interrelated functions: a legislative, an executive, and a
judicial one. This analytical framework forms one of the most enduring insights
of political theory, tracing its intellectual lineage back to Aristotle. It has of course
found its most prominent modern application in constitutional design, where
the separation of powers into distinct institutions serves as a cornerstone of demo-
cratic governance.'®

However, the utility of this tripartite distinction extends far beyond the realm of
constitutional and administrative law. Indeed, whether examining military com-
mands, university rules, or private clubs, every hierarchy must establish norms
(legislative function), implement decisions (executive function), and adjudicate con-
flicts (judicial function), revealing these three dimensions as fundamental pillars of
organized authority itself.”” When we peer beneath the unified facade of corporate
hierarchy, the full spectrum of the three functions readily emerges. Just as any hierar-
chical body, corporations have also evolved, consciously or not, to perform analogous
functions through different mechanisms and with different constituencies in mind.
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By applying the tripartite distinction to rulemaking, executive, and monitoring
functions onto corporate decision-making, I do not mean to suggest that corpor-
ations are akin to states, mini-societies, or bearers of democratic obligations. Such
analogies obscure rather than illuminate the unique characteristics of corporate
influence. Treating corporations as if they were governments prevents us from
understanding the true profile of corporate power, with its distinct strengths and
limitations. Corporate influence operates through fundamentally different mechan-
isms than state power, as it relies on contractual relationships, market positioning,
and economic leverage rather than sovereign authority, legal compulsion, and dem-
ocratic legitimacy. Corporate decisions, while often far-reaching in their effects, lack
the formal binding force of law and operate within constraints that differ markedly
from those facing governmental actors.™

Rather, this approach rests on a fundamentally functional argument. Corporations,
by their very nature as hierarchical organizations wielding significant economic and
social influence, inevitably make choices that fulfill one or more of these essen-
tial governance functions. Thus, they are choosing decision-making tools that best
serve the goals of each function. These are the choices that Sections 3.1-3.4 will try
to illuminate.

3.1.1 The Tripartite Distinction as an Analytical Tool
for Corporate Functions

The functional differentiation becomes clear when we examine how corporate deci-
sions actually unfold. Rulemaking functions occur when managers create frame-
works of general and uniform applicability. These decisions typically face higher
stakeholder heterogeneity because general rules apply across many different cir-
cumstances, potentially implicating problems managers may not fully understand or
anticipate.' The broad scope increases visibility and elevates the perceived impor-
tance of the solution, often seen as embodying management’s values and predicting
future moves. Such decisions benefit from wide consultation processes that engage
large numbers of stakeholders, reach out to potential opponents, and provide oppor-
tunities for direct participation in decision-making.*

Executive functions involve individual decisions with far-reaching implications,
ranging from implementing long-term strategic visions, such as building new facil-
ities or launching products, to responding quickly to emerging needs. While stake-
holder engagement may be valuable, it can be difficult to organize effectively.
These decisions are best served by robust disclosure practices that communicate
choices and rationales, notify interested parties, and invite future engagement while
building trust through transparency and accountability.”

Monitoring functions encompass specialized oversight and investigation of past
failures and mistakes. These mechanisms both help managers maintain control over
large organizations and constrain managerial behavior through statutory mandates,
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regulatory obligations, and voluntary commitments. Given well-established incentives
for managers to shirk responsibility or cover up misconduct, these functions raise crit-
ical concerns about independence, integrity, thoroughness, and access to resources.™

The tripartite distinction provides analytical clarity by recognizing that different
corporate functions require correspondingly different decision-making processes
and governance approaches. This framework serves as an analytical tool rather than
a rigid institutional blueprint, illuminating both the inherent bargaining imbal-
ances between corporations and stakeholders and the distinct audiences each type
of corporate action is intended to address. While ultimate authority formally resides
with boards of directors and chief executives, these actors frequently choose to del-
egate specific functions to different institutional formations, both within the corpo-
rate hierarchy and external to it, that possess specialized capabilities or legitimacy
to fulfill these distinct rulemaking, executive, and monitoring roles more effectively
than centralized leadership by itself.”

This tripartite analysis illuminates the true architecture of corporate power,
revealing the complex functional edifice hidden within what appears to be sim-
ple business management. Understanding these distinctions is crucial because each
function demands different governance approaches, accountability mechanisms,
and stakeholder engagement processes. Corporate law’s failure to recognize these
functional differences leads to governance frameworks that treat fundamentally dif-
ferent types of corporate power as if they were identical, undermining both corpo-
rate effectiveness and shareholder accountability.

3.1.2 Mapping Corporate Functions to Governance Solutions

The practical application of this framework becomes evident when examining
how different corporate functions demand correspondingly different governance
approaches. Rather than adopting uniform oversight mechanisms across all business
activities, effective corporate governance must recognize that each type of corporate
decision-making presents unique challenges, stakeholder relationships, and perfor-
mance requirements that necessitate tailored supervisory structures.* The accom-
panying table synthesizes these critical relationships, demonstrating that effective
corporate governance cannot rely on one-size-fits-all solutions but must instead cali-
brate its mechanisms to the specific demands of each functional category.
Rulemaking functions, which involve creating frameworks of general and uni-
form applicability, require governance approaches that can handle high stakeholder
heterogeneity and broad visibility. The governance goals center on wide outreach
and notice-and-comment processes that engage diverse constituencies who may be
affected by general rules applied across varying circumstances. Examples like ride-
sharing platform policies or post#MeToo workplace reforms illustrate how com-
panies must reach beyond typical advisory channels to gather perspectives from
stakeholders who may experience different impacts from uniform policies.™
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TABLE 3.1 Mapping corporate functions to governance solutions

Type
of power Application to corporations Governance goals Examples
Rulemaking ~ Creating frameworks of general  Wide Outreach Rideshare; Post-
and uniform applicability Notice-and-Comment  #MeToo reforms
Executive Individual decisions with far- Disclosure Net zero
reaching implications Accuracy commitments
Review Specialized oversight Independence Ethics Committees;
Averting conflicts Investigation Civil Rights
Audits

Executive functions, characterized by individual decisions with far-reaching
implications, call for governance mechanisms focused on disclosure and accuracy.
These decisions, whether strategic implementations like net zero commitments
or urgent responses to emerging challenges, benefit from clear communication of
choices and rationales rather than extensive prior consultation.”* The governance
priority shifts from broad participation to transparent explanation and reliable
follow-through.*”

Review functions, encompassing specialized oversight and conflict avoidance,
demand governance structures that prioritize independence and thorough investi-
gation. Ethics committees, civil rights audits, and similar monitoring mechanisms
must demonstrate credibility through structural independence from the decisions
they evaluate and the resources necessary to conduct meaningful investigations.*®

This mapping reveals that corporations seeking to optimize their governance
cannot simply adopt generic best practices, but must thoughtfully match their gov-
ernance tools to the functional demands of different types of decisions. The frame-
work thus serves not as a rigid template but as a diagnostic tool for identifying which
governance mechanisms will be most effective for particular corporate choices. The
following sections systematically examine how these principles apply across major
corporate functional areas, with each section addressing a separate domain of busi-
ness activity (‘T'able 3.1).

3.2 CORPORATE RULEMAKING

The mere suggestion that corporations are themselves actively engaged rulemak-
ers will raise eyebrows in some quarters. Lobbying by corporate interests has been
a long-established concern in modern democracies, where politicians often find
themselves dependent on large donations to launch successful electoral campaigns.
These sums of money, the fear is, are only handed over in expectation that, once
elected, politicians will pass laws that favor corporate perspectives, facilitate busi-
ness goals, or otherwise offer preferential treatment to their supporters.® On the
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regulatory side, corporations are widely considered well-placed to utilize admin-
istrative rulemaking to their benefit, by mustering resources to more effectively
comment on policy proposals, submit complaints and requests, and represent
themselves in exploratory hearings.>® Moreover, corporations have organized into
industry groups like the Business Roundtable that have successfully pressured gov-
ernments and taken them to court when necessary.> This corporate effectiveness in
pushing for favorable legislation is in stark contrast to the nameless interests of the
public, which unavoidably take a back seat. So, if we distrust corporate involvement
in formal lawmaking by elected officials and their appointed executives, what can
we expect when corporations themselves are the rulemakers? Why should we even
entertain this idea?

In reality, [ will argue here, corporate rulemaking is a routine activity in the mar-
ket that corporations have undertaken since their inception, but it has become far
more systematic and consequential as the drive for efficiency at scale has reshaped
corporate operations. As outlined in Chapter 1, modern corporations coordinate mil-
lions of employees, serve billions of customers, and orchestrate supply chains span-
ning dozens of countries. To achieve efficiency at this unprecedented scale, they rely
on uniform standards and comprehensive monitoring systems that inevitably extend
corporate influence far beyond traditional commercial relationships. The impera-
tive of uniformity and standardization transforms individual business decisions into
frameworks of general applicability that function as de facto social policy,>* whether
in Apple’s App Store policies affecting millions of apps worldwide, Amazon’s fulfill-
ment processes standardized across global operations, or Uber’s platform rules gov-
erning interactions between drivers and passengers across dozens of countries.

Sometimes, corporations set out terms, conditions, norms, or practices that gov-
ern their interaction with their stakeholders and customers on a large scale. While
some of these might be dictated or constrained by law or regulation, many of them
operate in the private or voluntary domain. They represent management’s preferred
conditions for doing business or, more generally, for entering into a relationship
with the party or parties involved. What makes these corporate choices distinctly
rule-like, rather than mere contractual terms, is precisely this drive for standard-
ization across vast operations. When Tesla establishes direct-to-consumer sales
policies or when Facebook creates content moderation standards, these decisions
must apply uniformly across millions of interactions because individual case-by-case
determinations would be prohibitively costly and operationally unworkable.?* The
same mechanisms that enable extraordinary corporate efficiency also make corpo-
rate decisions into building blocks of social organization.

3.2.1 Defining Corporate Rules: Generality and Uniformity

What makes these corporate choices more like rules, and less like individual
contractual terms, is that they apply in a general and uniform manner to a large set
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of actors. First, these rules exhibit generality, as they are meant to encompass a class
or category of people interacting with the company in the same way. Often, the cor-
poration makes the choice without even knowing who the persons subject to it are
going to be, because the company does not know the group of consumers or employ-
ees or local citizens with which it plans to engage.’* Sometimes, the corporate choice
is not even directed at particular persons, but simply chosen to define a term that is
going to be useful to many individuals, such as what a company considers appropri-
ate conduct for someone entering its premises. The generality of these rules is often
embedded in the design of the product or service that the company is planning to
offer, which is built to be used in specific ways, to accommodate or prioritize specific
needs, and to appeal to a large audience.?

General rules are important because they apply uniformly, in ways that are iden-
tical or under exemptions prescribed in the rule. Uniformity is a key building block
of any hierarchy, because it allows managers to administer and coordinate their sub-
ordinates. Without uniformity, managers would have to engage in individual deter-
minations, an often impractical task. Instead, managers can reduce transaction costs
by reaching a determination once and avoid revisiting it until a problem occurs.>
However, the decision to adopt a uniform rule also alters calculations for managers.
By resolving all arising cases at once, management needs to “get it right,” making
sure that their choice is, from a substantive perspective, the one that will better serve
the corporation over a range of potential cases with slight variations.

But while rules clarify expectations and allow for greater predictability and better
planning, they are also more likely to produce noticeable effects, since their results
are going to be similar and more easily aggregated.’” Thus, those impacted are going
to understand the implications of the rule, as well as that there are other stakehold-
ers in the same predicament as themselves. Moreover, general and uniform rules
can be more easily communicated to third parties outside the corporate hierarchy,
like consumers, investors, government authorities, and the media. When manage-
ment adopts a rule, their choice will now be more visible, as it will affect greater
numbers of cases all at once. It will be judged both by the group to which it may be
directly addressed, as well as by other groups who may not be affected by it but who
regularly interact with management.>”

Most rules and rulemaking frameworks discussed earlier take the guise of contrac-
tual commitments, and companies may seek stakeholders” consent or consider them
voluntarily incorporated in employment or other contracts. But these terms consti-
tute contracts in formal nature only. They have not been the result of negotiations
with impacted parties, which sometimes neither take part in nor are represented in
their drafting. Parties rarely have the opportunity to voice consent or disagreement;
at most, stakeholders may be presented with the option to either agree to these terms
or reject any relationship with the corporation. Consent is often given in a formulaic
manner, with stakeholders signing onto frameworks at moments when considering
their implications is impractical .39
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However, the consequences of violating these rules are not only real, but often
quite painful for stakeholders. Stakeholders directly subject to the corporate hier-
archy, such as employees or suppliers, may be subject to disciplinary procedures,
remuneration reductions, or negative reputational consequences.* To parties
whose relationship with the corporation is more coincidental, managers can deny
cooperation if they fail to conform with its terms, an option that may put smaller
subcontractors out of business. When corporations have superior bargaining power
compared to stakeholders, the line between consent and coercion begins to blur.

3.2.2 Corporate Rules in Practice: Application and Examples

Once we understand corporate rules as key components of corporate hierarchies, it
becomes clear that managers have relied on them routinely to organize production,
coordinate subordinates, and establish efficient exchanges with third parties. Below
are some examples.

3.2.2.1 Production and Quality Control

The cardinal mission of every firm is to organize production. In performing these
tasks, managers often make determinations that take the shape of general and uni-
form rules that encapsulate the firm’s approach to whole clusters of decisions.* For
example, managers may decide that they will only use packaging material that sat-
isfies certain biodegradability requirements, occupy offices that obtain LEED cer-
tification, or hire employees with specific threshold qualifications. Each individual
choice may have a social dimension, whether helping attain sustainability goals,
setting terms that govern entire populations of workers, or impacting other stake-
holders more generally.# These determinations are replicated in numerous choices
around the firm, which aggregates their impact and renders them more noticeable
to affected groups or external watchdogs. Particularly when a firm’s business scales
up, the effort to install a common approach to similar problems takes the shape of
uniform and generally applicable rules.* By setting corporate policies that employ-
ees must follow, the company embraces a rulemaking function that helps coordinate
production while solidifying the choices managers make vis-a-vis other stakeholders.

3.2.2.2 Customer Interface

An aspect of production that has gained renewed attention in recent years con-
cemns the customer interface.® Besides statutory or regulatory requirements, man-
agers maintain significant leeway in structuring their firm’s customer interface.*’
Companies have sought to take advantage of new technologies that allow more
direct access to consumer data and preferences, more effective monitoring of con-
sumer conduct, and greater use of social media to target specialized audiences.*’
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These developments have brought new concerns regarding the monetization of
consumer data, protection for privacy and free speech, and securing access to markets
for disadvantaged groups.*® Addressing these concerns often requires companies to
shape frameworks that their employees can follow in a general and uniform manner,
such as establishing protocols for managing the storage and use of consumer data.*’

The wide availability of product information has also changed the customer inter-
face. In the past, consumer mobilization against corporate misconduct required
significant effort, often by dominating national headlines or gaining regulatory
attention.”® Today, both monitoring and mobilization are readily collapsed into
smartphone apps, while complex information becomes available at consumers’ fin-
gertips. This increase in disclosure requires companies to be more intentional about
their choices and monitor public reactions more closely.”!

3.2.2.3 Organizing the Workplace

In the centuries-old fight between capital and labor, the companies’ power to regu-
late the workplace has traditionally featured as a critical battlefield. Managers have
set out rules for structuring the internal line of command, how employees should
behave toward each other, and how they should treat third parties. They determine
dress codes, what customer requests employees can satisfy, and take possession of
employee communications.>® Managers also play a critical role in defining employ-
ees’ benefits and privileges beyond government minimums: parental leaves, health
care coverage, and pension contributions involve important choices that are critical
not only for the employees in question, but for society more generally.>

Along literature has examined how these rule-based frameworks reproduce social
conventions, structures, hierarchies, and values prevalent outside the firm’s bound-
aries, turning the workplace into a microcosm of society.>* Gender and race discrim-
ination have been central areas of exploration, along with class origins, LGBTO+
concerns, political and religious beliefs, immigration status, and other issues.
Managers have the power to embrace, strengthen, or disregard these external factors.

In recent years, social movements have embraced the corporation not only as
a reflection of society, but as a vehicle for change. Following #MeToo and Black
Lives Matter, corporations became preferred terrain for social reformers secking
quick and meaningful progress. Popular accounts present this approach as a solu-
tion to political gridlock, but they tend to underestimate the significance of this
strategic shift. By choosing to focus on changes within corporations, social move-
ments prioritize the implementation phase, ensuring that reform goals are carried
out where they are more likely to matter.>

The initial corporate response was swift and comprehensive. Companies estab-
lished chief diversity officers, implemented bias training programs, revised hiring
practices to emphasize diverse candidate pools, and committed billions of dollars
to racial equity initiatives.”® Major corporations from Goldman Sachs to Starbucks
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adopted policies requiring diverse interview panels, set numerical diversity targets
for leadership positions, and tied executive compensation to diversity metrics.””
These represented systematic changes to corporate rulemaking that affected mil-
lions of employees and shaped industry practices across entire sectors.

However, the pendulum has swung dramatically in the opposite direction.
Beginning around 2023 and accelerating under the Trump administration’s explicit
anti-DEI positioning, corporations have systematically retreated from diversity ini-
tiatives. Major companies including Meta, Amazon, McDonald’s, and Walmart
have eliminated diversity, equity, and inclusion programs, removed diversity lan-
guage from job postings, and disbanded DEI teams.”® This retreat reflects multi-
ple pressures: the Supreme Court’s 2023 decision striking down affirmative action
in college admissions created legal uncertainty about corporate diversity programs;
Republican state attorneys general launched investigations into corporate DEI prac-
tices; and shareholder activists filed lawsuits challenging diversity initiatives as dis-
criminatory against white employees.*

The speed and scope of this reversal illustrate the central dynamic of corporate
rulemaking. When social pressure mounted following Black Lives Matter protests,
corporations rapidly implemented uniform policies affecting millions of work-
ers because the reputational and business costs of inaction seemed prohibitive.*
When the political and legal environment shifted, these same standardized policies
were reversed with equal efficiency across entire corporate hierarchies. Individual
employees had little voice in either direction. They experienced both the implemen-
tation and elimination of diversity programs as unilateral management decisions
that reshaped their workplace environments without meaningful consultation.”

This cycle reveals how corporate rulemaking functions as a mechanism of social
ordering that extends far beyond traditional commercial relationships. The adoption
and subsequent abandonment of DEI policies affected not just hiring and promo-
tion practices, but broader questions about workplace culture, speech norms, and
the role of corporations in addressing societal inequities. The uniformity required for
operational efficiency means that when corporations make these choices, they do so
at scale, either creating or dismantling frameworks that govern the daily experiences
of millions of workers and shape social expectations about corporate responsibility.

3.2.2.4 Rules of Disruption

Disruption has become a byword of business innovation in the last twenty years,
as new technology has spurred development of new ideas. The gig economy has
revolutionized services and upended employment relationships; short-term rentals
have reshaped urban areas; smartphones have transformed daily lives; and social
media has established new means of communication and news distribution. But
when redesigning entire spheres of human activity, corporations come face to face
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with the societal implications of their success.
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Companies typically adopt rules, norms, or practices that seek to bring order and
predictability to their business activities, at once confirming the hierarchy they have
established and governing the new terrain unfolding under them. Airbnb laid down
rules on house parties when some became raucous and even resulted in deaths, and
opened up rentals to refugees when housing them became problematic. Gig econ-
omy companies like Uber sought to maintain the independent contractor status they
claimed was preferred by workers while expanding the offerings available to them.
These efforts represent legal ordering because they have general applicability and
are impossible for individual workers to negotiate around.**

Some companies may choose to stay largely inactive, deflecting the need for fur-
ther intervention because they fear this may reduce the appeal of their product.
Facebook’s reticence in instituting frameworks for regulating posts illustrates this
stance. But this is no less rulemaking than active intervention: it illustrates the
moral priorities of the company and represents its view on the norms that should
govern the new interactions it has facilitated.

The legal ordering stakes are much higher for disruptors than for companies in
established industries.”® With the disruption fresh in the public’s mind, the normative
features of the company’s conduct weigh significantly in society’s assessment of the
company’s success. The new world that the company is ushering in has clear winners
and losers, who are likely to be vocal about their grievances. Policymakers are lobbied
on all sides and try to better reflect public attitude. Lacking precedent for addressing
newly emerging challenges, companies and their stakeholders have no other recourse
but going to first principles. But rekindling fundamental questions about social wel-
fare benefits or the boundaries of free speech is bound to involve deeply held nor-
mative beliefs. When addressing these questions, the company is setting in motion

practices that will engulf all its users and leave them with few options.””

3.2.3 Governance Implications of Corporate Rulemaking

Corporate rulemaking instances unavoidably invoke the intense social impact chal-
lenge described in Chapter 1, because they necessarily create highly visible standards
that affect multiple constituencies simultaneously. Unlike individual business deci-
sions that may fly under the radar, frameworks of general and uniform applicability,
whether governing workplace conduct, supply chain standards, or customer data han-
dling, become focal points for stakeholder attention precisely because of their broad

t.% The stakes are inherently high: these rules will shape

reach and lasting footprin
the experiences of employees, customers, suppliers, and communities, often for years
to come, making them natural targets for organized advocacy and public scrutiny.
Moreover, corporate rulemaking directly confronts the challenge of hetero-
geneous shareholder preferences.”” When companies establish frameworks that
touch on social issues, from diversity policies to environmental standards to content

moderation rules, they must navigate shareholders with fundamentally different
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values and expectations about corporate strategy.”” Some investors may prioritize
aggressive social action while others resist what they view as mission creep, leaving
management to make choices that will inevitably disappoint some constituencies.
Faced with these dynamics, corporations cannot simply pronounce rules through
traditional internal processes and expect them to avoid contestation. Instead, they
are better off turning to governance mechanisms that can help demonstrate the rea-
sonableness and legitimacy of their choices while managing the inevitable tensions
between competing stakeholder demands and shareholder preferences. Section
3.2.3 explores the primary tools that companies are using to resolve these tensions
and explains the distinctive contribution that each set of governance mechanisms
makes to enhancing both the quality and acceptance of corporate rulemaking.

3.2.3.1 External Input and Validation Mechanisms

Companies increasingly recognize that effective rulemaking requires looking beyond
internal expertise and business considerations to incorporate external perspectives and
validation. One common approach involves engaging outside experts, such as academ-
ics, NGOs, or specialized consultants, who can provide independent perspectives and
help evaluate the broader societal implications of particular frameworks.” This strategy
addresses the inherent limitations of internal decision-making by introducing exter-
nal validation and subject-matter expertise that companies may lack internally. For
instance, when developing environmental standards or human rights policies, compa-
nies frequently collaborate with environmental scientists or human rights organizations
to ensure their frameworks reflect current best practices and address key concerns.

The value of expert engagement extends beyond mere technical accuracy.
External experts can identify blind spots in corporate thinking, challenge assump-
tions about stakeholder impacts, and provide credibility that enhances the perceived
legitimacy of resulting frameworks. However, this approach also presents challenges
in expert selection, ensuring genuine independence, and managing potential con-
flicts between expert recommendations and business imperatives.”

Equally important are extensive stakeholder consultation processes, where com-
panies actively seek input from affected groups, organize listening sessions, and cre-
ate feedback channels that allow stakeholders to shape framework development.
These processes recognize that those who will be subject to corporate rules often
possess crucial knowledge about potential impacts and implementation chal-
lenges that internal teams cannot anticipate.” For instance, Starbucks worked
with Conservation International to create its Coffee and Farmer Equity (C.A.F.E.)
Practices, a comprehensive set of guidelines designed to ensure ethical sourcing and
sustainability in its coffee supply chain.” This collaboration enabled Starbucks to
incorporate stakeholder perspectives and address key environmental and social con-
cerns while developing frameworks that were both practically implementable and
responsive to farmer needs.”
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A third external validation strategy involves working with other companies toward
industry-wide or even market-wide standard setting or adopting standards set by well-
respected independent bodies. This approach offers several advantages: it spreads
the costs of framework development across multiple actors, reduces competitive
disadvantages that might result from unilateral action, and enhances the credibil-
ity and reach of resulting standards.” For example, numerous global corporations,
including General Motors, Shell, and BP, collaborated with the World Resources
Institute and the World Business Council for Sustainable Development to develop
the Greenhouse Gas Protocol, which has become the gold standard for corporate
carbon accounting. This collaborative effort established a consistent and reliable
methodology for measuring, managing, and reporting greenhouse gas emissions
across industries worldwide.”

3.2.3.2 Values-Based Internal Process and Implementation

Beyond external input, companies must develop robust internal processes for
framework development and implementation. Some companies have found suc-
cess in articulating foundational principles or value statements that serve as refer-
ence points for specific frameworks, providing consistency and clarity about the
company’s broader commitments and priorities.” This approach helps ensure that
individual rules connect to broader corporate purposes while providing stakehold-
ers with predictable criteria for evaluating corporate decisions. These foundational
frameworks can take various forms, from formal corporate mission statements to
detailed ethical codes to comprehensive sustainability commitments.”

Equally important are procedural safeguards designed to enhance the qual-
ity and accountability of rulemaking processes. These include requirements for
impact assessments before adopting new frameworks, mandatory comment periods
that allow stakeholder input, regular review cycles that ensure frameworks remain
current and effective, and clear documentation of decision-making rationales.™
Transparency mechanisms play a crucial role in enabling external accountabil-
ity. Companies increasingly publish detailed accounts of their framework develop-
ment processes, including summaries of stakeholder input received, explanations
of how feedback was incorporated or why it was not adopted, and clear statements
of the business and social considerations that influenced final decisions.”™

Effective governance must also address implementation and enforcement chal-
lenges. This includes developing clear metrics for evaluating framework effective-
ness, establishing mechanisms for addressing stakeholder complaints or concerns
about implementation, and creating processes for updating frameworks based on
real world experience. Companies must also consider how to ensure consistent
implementation across complex organizational structures, particularly for multi-
national corporations operating in diverse legal and cultural contexts. This often
requires developing training programs, establishing clear accountability structures,
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and creating feedback loops that can identify implementation problems before they
become significant issues.

3.2.3.3 Building Legitimacy through Deliberative Governance

Perhaps the most challenging aspect of corporate rulemaking governance involves
managing the inevitable tradeoffs between business considerations and stakeholder
interests.”> No governance process can eliminate these tensions, but effective pro-
cesses can help ensure that tradeoffs are made deliberately and transparently, with
clear justification for the choices involved. This requires companies to develop
frameworks for evaluating competing claims, establishing clear criteria for weighing
different types of impacts, and creating mechanisms for explaining and justifying
difficult decisions to stakeholders. Success often depends on early identification of
potential conflicts and proactive engagement with affected parties to explore crea-
tive solutions that can address multiple concerns simultaneously.”3

Companies will need to present their choices as reasonable and justified, in an
effort to convince audiences to adopt their products, work for them, or create new
frameworks that take them into account. The governance mechanisms described
earlier, while operating within the constraints of the corporate hierarchy, help
ensure that framework development becomes a more deliberative and inclusive pro-
cess, even as final authority remains with management. The goal is not just to make
better decisions, but to create frameworks whose legitimacy stems from the careful
consideration and incorporation of diverse perspectives and expertise.

Companies that invest in robust governance processes for their rulemaking activ-
ities often find that the resulting frameworks are more durable, face less resistance
from stakeholders, and prove more effective in achieving their intended goals.**
The additional time and resources required for comprehensive governance pro-
cesses can be justified by reduced implementation costs, enhanced stakeholder
relationships, and improved long-term business outcomes.”> The challenge for
companies is developing governance approaches that are appropriately tailored to
the specific characteristics of their rulemaking activities — considering factors such
as stakeholder diversity, potential impact magnitude, implementation complexity,
and competitive dynamics — while maintaining the efficiency and decision-making
authority necessary for effective business operations.

3.3 EXECUTIVE ACTION AND STRATEGIC DECISION-MAKING

While corporate rulemaking establishes general principles and creates systematic
frameworks for ongoing operations, executive action encompasses the full range
of specific decisions that address particular situations or launch discrete initia-
tives. These decisions may implement existing rulemaking commitments, but they
also include countless business choices made independently of any established
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framework. Thus, executive decisions represent the critical process of translating
management’s vision into concrete reality. This creates a fundamental dynamic:
rulemaking establishes the architecture of corporate values and processes, while
executive decisions represent the moment-by-moment construction work that can
either reinforce or undermine that foundation.

This translation from principle to practice presents corporations with their most
fundamental credibility challenge: how to convince shareholders and stakeholders
that their specific actions genuinely advance their stated goals rather than merely
paying lip service to them. The proliferation of terms such as “greenwashing,” “DEI
washing,” “social washing,” and “sustainability washing” reflects not just growing
skepticism about corporate sincerity, but a sophisticated understanding among
stakeholders that the real test of corporate commitments lies not in their articulation
but in their implementation through countless individual decisions.*®

The credibility gap has become a defining challenge of modern corporate gov-
ernance. Companies routinely make sweeping commitments through their rule-
making processes, adopting policies, publishing frameworks, and establishing
principles on environmental sustainability, social justice, traditional values, or
stakeholder capitalism. But stakeholders across the political spectrum increasingly
judge these commitments not by their comprehensiveness or eloquence, but by
whether they translate into consistent executive decisions that sometimes require
short-term sacrifices for stated principles.”” When a company commits to carbon
neutrality but then makes acquisition decisions based solely on financial returns,
or when a company pledges to avoid “woke politics” but then makes decisions that
appear to contradict conservative values, or when a company establishes diversity
principles but consistently promotes from networks that exclude underrepresented
groups, the gap between stated commitments and executive action becomes a cred-
ibility crisis.*®

The governance challenge lies in creating systems that ensure executive decisions
consistently implement and advance the commitments established through rule-
making processes, while building stakeholder confidence that these decisions reflect
authentic commitment rather than strategic positioning. This requires sophisticated
mechanisms that go beyond traditional corporate governance focused on legal com-
pliance and financial performance, extending into domains of credibility, authentic-
ity, and consistent implementation of stated values through concrete action.

3.3.1 The Nature and Scope of Executive Corporate Choices

Executive choices represent decisions to move in specific ways on individualized
matters, addressing particular situations through discrete actions rather than system-
atic policy development. These choices encompass the vast majority of daily corpo-
rate decision-making, from routine operational matters to transformative strategic
initiatives that reshape entire business models.
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The scope of executive choices spans an enormous range of corporate activity. At
the operational level, executives make countless decisions about resource allocation,
personnel matters, supplier selection, pricing strategies, and facility management.
At the strategic level, they decide whether to launch new products, enter new mar-
kets, pursue acquisitions, divest business units, or respond to competitive threats.
Crisis management requires executives to make rapid decisions about addressing
emergencies, controversies, or unexpected market disruptions. What unites all these
choices is their specificity to particular circumstances and their implementation of
broader corporate direction through concrete action.

Most executive choices proceed without raising significant social concerns or
attracting stakeholder attention beyond their immediate business implications.
Decisions about inventory management, routine hiring, technology upgrades, or
standard supplier agreements typically focus on operational efficiency, cost man-
agement, and performance optimization. These choices form the backbone of cor-
porate operations, requiring managerial judgment about business trade-offs without
invoking broader questions about corporate values or social responsibility.

Strategic executive choices are more likely to raise issues of social importance,
both because of their larger impact on corporate direction and because they often
bring underlying social issues to the surface. When companies launch new prod-
ucts, these choices inevitably raise questions about their social and environmental
implications. When they enter new markets, particularly in different countries or
regions, they confront issues about labor standards, environmental regulations, and
community impact. When they pursue acquisitions, they must address how com-
bining operations will affect various stakeholder groups and whether the combined
entity will advance or undermine their stated commitments.

Society’s attention sometimes turns to issues where corporations play major roles,
creating moments when executive choices take on heightened social significance.
Catalytic events such as George Floyd’s murder in 2020 or awareness campaigns
about environmental issues can transform routine corporate decisions into tests of
corporate commitment to social values.”” Similarly, backlash against ESG initia-
tives or concerns about corporate “woke politics” can create pressure for executives
to demonstrate through specific actions whether their companies prioritize business

9° These moments create pressure for exec-

fundamentals over political positioning.
utives to demonstrate through specific actions whether their companies’ stated prin-
ciples represent authentic commitments or merely strategic positioning.”

The corporate response to Russia’s invasion of Ukraine illustrates how major
events can transform executive choices into statements about corporate values.
Many companies decided to withdraw from Russia, representing momentous stra-
tegic decisions with immediate implications for employees, business partners, and
shareholders.”” These were discrete, one-time choices that implemented broader
commitments to human rights or international law, requiring companies to sacri-

fice short-term financial interests for stated principles.”
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In contrast, when companies make statements supporting causes such as gender
equality or Black Lives Matter, these proclamations represent attempts to establish
ongoing commitments that require implementation through multiple executive
decisions over time. Similarly, when companies pledge to avoid political activism or
commit to religious freedom principles, these statements demand sustained imple-
mentation through operational choices. While withdrawal from Russia represents
a discrete, easily observable strategic break, broader social commitments demand
sustained substantiation through countless operational choices: hiring decisions,
promotion practices, supplier selection, resource allocation, and community
engagement initiatives. Each subsequent executive choice becomes an opportunity
to either validate or contradict the original commitment, creating ongoing chal-
lenges for maintaining credibility and authentic implementation.%*

3.3.2 Identifying and Assessing Social Significance: The Challenge
of Recognition and Calibration

Determining which executive choices carry social significance requires sophisti-
cated judgment and contextual awareness that goes beyond the formal character-
istics of the decision itself. Even seemingly routine executive choices can acquire
social significance when they occur in contexts that reflect broader societal tensions,
appear emblematic of corporate culture, or attract attention as examples of system-
atic corporate behavior. The dismissal of a senior officer following allegations of
misconduct, and particularly the terms of their departure, represents an executive
choice that might have profound social implications despite appearing routine from
a legal perspective. Similarly, decisions about facility locations, supplier relation-
ships, or employment practices can become focal points for stakeholder concerns
about corporate values and priorities.”

The challenge lies in recognizing that social significance exists along a sliding
scale rather than as a binary classification. Some executive choices clearly invoke
major social concerns, such as decisions about withdrawing from entire markets for
political reasons, or high-profile hiring decisions that send clear signals about corpo-
rate values. Other choices operate in a gray area where social implications may be
present but less pronounced, such as supplier selection decisions that involve mod-
est differences in labor practices, or facility location choices that have some but not
decisive environmental implications. Still other decisions appear entirely routine
until external events or stakeholder attention transforms them into social issues.”

This sliding scale of social significance has important implications for governance
requirements. Executive choices with clear, major social implications demand the
most rigorous disclosure, accuracy, and oversight mechanisms. Decisions in the
gray area may require more limited governance responses, perhaps enhanced inter-
nal consideration of social factors and basic stakeholder communication, but not
the full apparatus of third-party verification and comprehensive public reporting.
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Routine decisions that seem unlikely to raise social concerns may require little spe-
cial governance attention until circumstances change their significance. The key
governance challenge lies in developing systems that can identify where particular
decisions fall on this spectrum and calibrate appropriate responses accordingly.””

3.3.3 Governance Implications of Executive Actions:
Disclosure and Accuracy

The governance of executive decisions in the context of corporate social com-
mitments requires fundamentally different approaches than traditional corporate
governance focused primarily on financial performance and legal compliance.
While conventional governance mechanisms aim to maximize sharecholder value
and prevent legal violations, governing executive decisions that implement social
commitments demands systems designed to build and maintain stakeholder trust
through demonstrated consistency between stated principles and concrete actions.””

The central governance challenge stems from the credibility gap that opens
between corporate commitments and their implementation. Unlike financial
metrics, which provide relatively objective measures of performance, social com-
mitments often involve complex, subjective judgments about whether specific deci-
sions authentically advance stated principles or merely provide cover for business as
usual approaches.” This complexity creates opportunities for companies to engage
in various forms of “washing” — greenwashing, social washing, or diversity washing —
where executive decisions are framed as advancing social commitments while actu-
ally serving primarily traditional business objectives.'*

3.3.3.1 Disclosure as the Foundation of Credible Implementation

Robust disclosure mechanisms represent the primary governance tool for addressing
the credibility gap in executive decision-making.””* However, effective disclosure
for social commitments requires approaches that go far beyond traditional corpo-
rate reporting. Rather than simply announcing decisions, companies must develop
disclosure systems that explain decision-making rationales, demonstrate alignment
with stated principles, acknowledge trade-offs and conflicts, and provide sufficient
detail for shareholders and stakeholders to evaluate authentic commitment versus
strategic positioning.'”

The most credible companies have learned that shareholder trust depends heavily
on transparency about decision-making processes and outcomes. Successful com-
panies typically explain not only what decisions they made, but why they made
them and how these decisions advance specific stated commitments. When compa-
nies with human rights commitments make supplier selection decisions, they often
provide detailed disclosure explaining how labor practice considerations factored
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into the evaluation process alongside cost and quality criteria.'”> Similarly, compa-
nies with environmental commitments making supply chain decisions frequently
detail how environmental factors influenced selection criteria and final choices.
This level of specificity allows stakeholders to evaluate whether social commitments
actually influenced decision-making or merely provided post hoc justification for
choices made on other grounds."*

Companies that have successfully managed shareholder expectations around
social commitments typically acknowledge that implementing such commitments
often requires difficult trade-offs with other business objectives.'> Rather than
claiming perfect alignment between social goals and business interests, credible
companies acknowledge these tensions and explain how they balanced competing
priorities. When companies choose suppliers with better labor practices despite
higher costs, or reject profitable opportunities that conflict with environmental
commitments, transparent discussion of these trade-offs tends to build stakeholder
confidence by demonstrating that social commitments influenced decisions even
when doing so imposed business costs. This approach helps distinguish companies
that integrate social considerations into their core decision-making processes from
those that consider them only when they align with other business interests.

Shareholders increasingly demand insight into corporate decision-making pro-
cesses, not just outcomes, leading companies to provide disclosure that illuminates
the internal mechanics of executive choice. Companies responding to this pres-
sure typically explain how they structure decision-making to ensure consideration of
social commitments, what internal controls prevent backsliding, and how account-
ability systems ensure consistent implementation across different business units and
decisions.”® This process-oriented disclosure addresses stakeholder concerns that
social commitments might influence only high-profile decisions while leaving rou-
tine choices to operate under traditional business logic. Companies that reveal the
systematic integration of social considerations into decision-making processes can
demonstrate that their commitments represent more than aspirational statements or
public relations strategies.'””

Companies have also learned to connect individual executive decisions to broader
implementation strategies, helping stakeholders understand how specific choices fit
into larger patterns of commitment implementation. Effective corporate communi-
cation typically explains how current decisions advance longer-term goals and what
future decisions will be required to maintain progress. This forward-looking dimen-
sion of disclosure serves multiple purposes for companies: it demonstrates strategic
thinking about commitment implementation, creates accountability for future con-
sistency, and provides shareholders with frameworks for evaluating future decisions.
When companies can articulate clear connections between individual executive
choices and broader commitment implementation strategies, they provide share-
holders with tools for holding management accountable for sustained consistency
while building confidence in their authentic long-term commitment.
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3.3.3.2 Accurate Measurement as the Cornerstone
of Shareholder Demands

While disclosure provides the mechanism for stakeholder evaluation through vol-
untary sharing of information, accuracy represents the substantive requirement for
building trust. Without accurate measurement and correct characterization, even
the most comprehensive disclosure becomes merely an exercise in corporate com-
munication that fails to serve stakeholders’ evaluation needs. Similarly, extensive
but vague disclosures that avoid specific commitments or measurable outcomes
provide little value to stakeholders seeking to evaluate authentic implementation
of social commitments. Companies that have successfully maintained credibility
with shareholders who increasingly scrutinize corporate claims about social com-
mitment implementation have learned that accuracy in this context involves sev-
eral dimensions beyond simple factual correctness. The voluntary act of disclosure
means little if what companies choose to share is mismeasured, mischaracterized, or
incomplete in ways that mislead rather than inform stakeholder judgment.’®

The most successful companies have found that honestly characterizing the role
social commitments played in their decision-making processes builds long-term
shareholder confidence. When business considerations primarily drive decisions
that happen to align with social commitments, credible companies acknowledge
this reality rather than overstating the commitment motivation."”” Conversely, when
companies make decisions primarily to advance social goals despite business costs,
accurate disclosure that highlights this authentic prioritization tends to reassure
shareholders that management is making deliberate trade-offs rather than stum-
bling into costly decisions. This honest characterization helps sharecholders evalu-
ate whether management is strategically integrating social considerations or merely
engaging in opportunistic positioning.

Companies that maintain stakeholder trust over time typically provide realistic
assessments of whether executive decisions actually advance stated commitments
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and by how much. Rather than overstating the social benefits of their decisions, suc-
cessful companies tend to provide measured evaluations that give appropriate credit
for genuine progress toward stated goals while avoiding exaggerated claims that
might undermine future credibility. This balanced approach helps shareholders dis-
tinguish between companies making genuine progress on social commitments and
those engaging in superficial gestures designed primarily for public relations value."

Particularly effective companies have learned that acknowledging limitations and
setbacks, rather than undermining their credibility, actually strengthens stakeholder
confidence in their long-term commitment authenticity."* Companies that honestly
discuss where executive decisions fall short of stated commitments, where compet-
ing priorities prevented ideal implementation, and where unintended consequences
undermined intended social benefits tend to build stronger relationships with
shareholders who prefer transparency about challenges over misleading optimism.
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This transparency signals to investors that management has realistic understanding
of implementation difficulties and is likely to address problems systematically rather
than ignore them."

Finally, companies responding to shareholder demands for accountability have
increasingly turned to quantitative precision wherever possible, recognizing that
social commitments often resist easy quantification but that specific, measur-
able information enhances credibility. Rather than relying on vague claims about
“improving diversity” or “reducing environmental impact,” companies that main-
tain strong stakeholder relationships typically provide concrete data about outcomes
and progress toward specific targets. This quantitative approach allows shareholders
to track progress over time and compare performance across companies, meeting
investor demands for measurable accountability in areas that were traditionally con-
sidered too subjective for systematic evaluation."

3.3.3.3 Additional Credibility-Enhancing Mechanisms

While disclosure and accuracy represent the primary tools for governing executive
decisions that implement social commitments, companies responding to share-
holder skepticism have developed several supporting mechanisms that enhance the
credibility of their claims. These mechanisms address the fundamental challenge
that shareholders face in evaluating corporate self-reporting about social commit-
ment implementation.

Companies seeking to address shareholder concerns about the reliability of their
social commitment claims have increasingly turned to third-party verification as a
crucial external validation mechanism. Whether through environmental auditors,
human rights monitors, or specialized certification bodies, independent verifica-
tion helps companies address the inherent credibility challenges that corporate self-
reporting faces with investors who remain skeptical about management’s incentives
to overstate progress. However, shareholders have learned that the effectiveness of
third-party assurance depends heavily on the independence, expertise, and method-
ological rigor of verifying organizations, leading to more sophisticated evaluation of
verification quality rather than mere acceptance of any external validation."

Building on external verification, companies have found that creating system-
atic mechanisms for stakeholder input and feedback enhances their credibility with
shareholders who understand that stakeholder satisfaction often correlates with
long-term business sustainability. These mechanisms might include regular stake-
holder advisory panels, community consultation processes for decisions affecting
local communities, or employee feedback systems for decisions affecting workplace
culture and diversity. Shareholders increasingly view such stakeholder engagement
not as corporate social responsibility theater, but as risk management tools that help
companies identify potential problems before they become costly crises or regula-

tory interventions."
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Companies have also discovered that board-level oversight serves a dual func-
tion of ensuring management accountability while providing shareholders with
confidence that social commitment implementation receives appropriate strategic
attention. Effective boards regularly review executive decisions for consistency with
stated commitments, hold management accountable for gaps between principles
and practices, and ensure that social commitment implementation receives appro-
priate priority in strategic planning and resource allocation. This board involvement
signals to shareholders that social commitments represent genuine strategic prior-
ities rather than management pet projects or public relations initiatives that might
divert resources from core business objectives."”

Finally, some companies have demonstrated their commitment to shareholders by
linking executive compensation to successful implementation of social commitments
through consistent decision-making. Such compensation linkages provide share-
holders with assurance that management has personal financial incentives to follow
through on stated commitments rather than abandoning them when implementation
becomes costly or difficult. However, companies and their shareholders have learned
that such linkages must be carefully designed to avoid creating perverse incentives that
encourage form over substance, leading to increasingly sophisticated approaches that
focus on meaningful outcomes rather than easily manipulated metrics.

3.3.3.4 The Ongoing Challenge of Authentic Implementation

The governance of executive decisions that implement corporate social commit-
ments represents an evolving challenge that requires continuous adaptation and
refinement. As stakeholder expectations continue to rise and scrutiny of corporate
behavior intensifies, companies must develop increasingly sophisticated approaches
to demonstrating authentic commitment through consistent decision-making. The
companies that succeed will be those that embrace disclosure and accuracy not as
compliance burdens but as opportunities to build lasting stakeholder trust through
demonstrated integrity in translating principles into practice.™

The effectiveness of these governance mechanisms depends ultimately on corpo-
rate leadership’s genuine commitment to the principles they have articulated. No
governance system can substitute for authentic commitment, but this reality makes
the governance challenge more urgent, not less important. In an era where virtually
all major corporations have learned to reproduce the same compelling message, the
critical question for shareholders and stakeholders has become how to distinguish
between companies that genuinely embrace their stated principles and those that
treat them primarily as strategic positioning tools."

The answer lies precisely in examining the concrete implementation of executive
decisions and the rigor of the processes that govern them. While companies can craft
similarsounding policy statements and rulemaking frameworks, their executive deci-
sions reveal authentic priorities through resource allocation, trade-off management,
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and consistent implementation over time. Companies that have embedded social
commitments into their actual decision-making processes demonstrate measurably
different patterns of executive choice than those that treat such commitments as
external constraints to be managed or marketing messages to be projected.”*

Moreover, the decision-making processes themselves serve as predictive indica-
tors of future performance. Companies that have developed systematic approaches
to integrating social considerations into executive decisions, created robust account-
ability mechanisms, and established transparent measurement systems are more
likely to maintain consistent implementation over time than those relying on ad
hoc responses or management rhetoric. In an era of increasing stakeholder activism
and public scrutiny, this distinction between authentic implementation and strate-
gic positioning will likely determine not just corporate reputation but fundamental
business sustainability and long-term financial performance.™

3.4 THE MONITORING FUNCTION IN CORPORATE
GOVERNANCE

While corporate monitoring is traditionally associated with ensuring employee com-
pliance with legal mandates, modern corporations have developed complex internal
bureaucracies that serve a far broader set of principles. The focus is on tracking
progress and alignment across a wide spectrum of commitments, from environmen-
tal goals to workplace equity, and from ethical sourcing to community impact. This
expanded monitoring function represents the crucial final step in corporate gov-
ernance: ensuring that principles articulated in corporate rulemaking frameworks
actually translate into practice through executive decisions, and that these decisions
are faithfully implemented throughout the organization.'

3.4.1 The Expansive Reach of Modern Compliance

What distinguishes contemporary corporate monitoring from its traditional coun-
terpart is not merely its sophistication, but its remarkable scope. The modern com-
pliance apparatus has evolved far beyond the conventional model of corporations
as reluctant enforcers of externally imposed legal mandates. Today’s monitoring
systems encompass an extraordinary range of commitments that extend well into
territories once considered purely strategic or aspirational. Companies now moni-
tor adherence to self-imposed environmental targets, diversity and inclusion goals,
supply chain ethical standards, data privacy commitments, community engagement
promises, and broader stakeholder value propositions. Many of these goals do not
result from direct legal mandates but emerge from business strategy, competitive
positioning, investor expectations, or organizational values.'*3

This expansion reflects a fundamental shift in how corporations conceive of their
monitoring obligations. Rather than simply transposing regulatory requirements
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into everyday corporate practice, companies now deploy sophisticated tracking
mechanisms to oversee compliance with voluntary commitments that may be more
stringent than legal minimums. A technology company might monitor not just its
legal obligations under privacy law, but also its public commitments to data mini-
mization that exceed regulatory requirements.”** A manufacturing firm might track
not only mandated emissions reporting but also progress toward self-imposed carbon
neutrality goals.””> A financial services company might monitor not just regulatory
compliance with fair lending laws, but also voluntary commitments to community
investment and financial inclusion.

This internal bureaucracy performs essential supervisory functions that extend
well beyond conventional compliance, operating through an extraordinary level of
managerial discretion exercised within sophisticated multilayered supervisory sys-
tems. At the operational level, companies deploy automated monitoring tools that
track everything from employees’ digital activities to factory emissions in real time.
These systems feed into middle-tier review processes, where specialized compliance
teams analyze patterns and flag potential issues. At the highest level, board commit-
tees and executive teams receive regular reports and metrics dashboards, creating a
continuous flow of monitoring information up and down the corporate hierarchy.*

This tiered structure is further reinforced by an intricate web of internal and
external oversight mechanisms. Internally, companies typically maintain multiple
channels for monitoring and reporting: routine supervisory reviews, anonymous
reporting hotlines, regular audits by internal teams, and specialized oversight
committees. These internal systems are complemented by external verification
through third-party auditors, certification bodies, and independent monitors.
Many companies have also established sophisticated appeals processes that allow
stakeholders to challenge decisions, often involving multiple levels of review and
independent arbitrators.

3.4.2 Managerial Discretion in Designing Comprehensive Monitoring

Within this detailed framework, managers must make countless decisions about
how to structure monitoring processes, what metrics to track, and how to respond
to violations. They must determine how different monitoring systems interact,
when to escalate issues between tiers, and how to balance the need for oversight
with operational efficiency. These choices, which include everything from the fre-
quency of audits to the composition of review panels, shape the effectiveness and
impact of corporate commitments, both those mandated by law and those volun-
tarily undertaken."”

The scope of managerial discretion becomes apparent when examining specific
monitoring challenges across key areas. In environmental monitoring, managers
must decide how to account for carbon emissions: which calculation methodol-
ogies to use, what scope of emissions to include, and how to verify supplier data.
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They face similar choices in water usage monitoring, particularly regarding sup-
ply chain impacts and regional variations in water stress.”*® In diversity initiatives,
managers must determine how to measure progress across multiple dimensions:
from basic metrics such as hiring and promotion rates to more nuanced measures
of inclusion and intersectionality. Recent political developments, including execu-
tive actions and legal challenges, have further complicated these decisions by con-
straining the scope of permissible DEI programs in some jurisdictions. For ethical
sourcing, they must choose how deep into the supply chain they should monitor,
whether to rely on industry certifications or develop proprietary standards, and how
to most effectively address violations. In privacy monitoring, they must balance thor-
ough oversight of data handling with employee productivity and determine appro-
priate escalation protocols.'

These choices are rarely straightforward and often involve balancing competing
priorities with practical constraints. Each decision shapes not only how monitoring
is implemented but also what behaviors and outcomes the organization prioritizes.
Perhaps most crucially, managers must design the processes for handling violations
and appeals. They must decide who has the authority to investigate complaints,
what evidence standards to apply, and how to protect both the accusers and the
accused. They must determine appropriate sanctions for different types of violations
and establish procedures for appeal and review. These decisions require careful
consideration of fairness, effectiveness, and organizational culture.

3.4.3 How Companies Adjust Monitoring without Changing Policy Goals:
From #MeToo to ESG Backlash

The examples later illuminate the distinction between corporate rulemaking and
monitoring. While rulemaking establishes or changes a company’s fundamental
values and principles, monitoring purports to implement those values more rig-
orously, comprehensively, or from multiple perspectives without altering them. In
the cases that follow, companies maintained their stated commitments to political
neutrality, balanced discourse, workplace diversity, and other values while devel-
oping more sophisticated systems to track, measure, and demonstrate adherence to
those principles. Yet the very significance of these monitoring changes, with their
capacity to reshape corporate behavior, employee experiences, and stakeholder rela-
tionships, naturally raises questions about whether such adjustments truly leave
underlying values unchanged. These doubts, however, rather than undermining
the monitoring function, actually underscore its fundamental importance in corpo-
rate governance. The power of monitoring systems to influence organizational cul-
ture, decision-making processes, and practical outcomes reveals why the design and
implementation of these systems represents such a critical exercise of managerial
discretion, one that can determine whether corporate principles remain aspirational
statements or become operational realities.
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The transformation of corporate monitoring in response to the #MeToo movement
exemplifies how the modern compliance apparatus expands beyond legal mandates
to encompass broader organizational values and cultural commitments. Prohibitions
against sexual harassment in the workplace had been in place since at least the 1970s,
and the legal framework appeared well established before 2017. With no new leg-
islation required, #Me'Too prompted companies to voluntarily expand their moni-
toring apparatus in ways that carried out the law’s mission more effectively. Some
companies created new reporting channels, offering immediacy through hotlines and
guaranteeing anonymity.”* Others provided enhanced support mechanisms, estab-
lishing rehabilitation groups and offering access to outside assistance for victims.
Many companies developed efforts to strengthen bonds and relationships among
women in the workplace through mentorship programs, regular caucuses and town
hall meetings, and diversity groups. Most publicly traded companies increased the
number of female directors, often under significant pressure from investors, recog-
nizing that diverse governance structures might enhance monitoring effectiveness.”'

The #MeToo response also fundamentally altered the calculation for individual
managers responsible for sanctioning violators. Before 2017, typical resolution of sex-
ual harassment allegations against high-profile executives involved allowing them
to leave the company while maintaining stock options and golden parachutes. After
2017, this exit option became much harder to sustain, as managers recognized that
appearing to protect abusers would undermine both organizational culture and
external legitimacy.>*

These reforms illustrate the power and reach of voluntary compliance expan-
sion. While entirely voluntary and arising from private initiative rather than legal
mandate or fiduciary duty, these changes substantially strengthened enforcement
frameworks and demonstrated the authority that corporations exercise in defining
and implementing standards that exceed legal minimums. The cultural motiva-
tions driving #MeToo were channeled into institutional changes and individual
choices that managers make, underscoring their role as key actors in expanding the
scope and intensity of corporate monitoring beyond traditional legal compliance.’??

The responsiveness of corporate monitoring systems to cultural and political
pressures extends beyond progressive movements like #MeToo to encompass con-
servative values and priorities as well. Recent years have witnessed significant cor-
porate adjustments in response to conservative criticism and organized pressure
campaigns, demonstrating that the expansion and contraction of voluntary moni-
toring systems reflects broader stakeholder dynamics rather than a unidirectional
progressive trend. >+

The financial sector’s response to “debanking” allegations illustrates how compa-
nies adjust their monitoring systems to better serve existing policy goals in response
to conservative pressure. Following sustained criticism from Republican lawmak-
ers and activists who alleged that banks were systematically discriminating against
conservative customers and businesses, major financial institutions implemented
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enhanced monitoring procedures designed to ensure political neutrality in their
business decisions.”®> Bank of America, JPMorgan Chase, and Wells Fargo all estab-
lished new internal review mechanisms for account closures, creating multitiered
oversight processes that require detailed documentation of business justifications
for ending customer relationships. These banks developed specialized training pro-
grams for relationship managers and created escalation procedures that flag poten-
tial politically sensitive decisions for senior review. Some institutions established
dedicated ombudsman offices specifically to handle complaints about alleged
political bias in banking decisions, complete with independent review processes
and appeals mechanisms. Crucially, these changes did not represent a shift in pol-
icy goals. Banks maintained their commitment to serving all qualified customers
regardless of political affiliation, but implemented more robust monitoring systems
to demonstrate and ensure adherence to that principle.

Technology companies have similarly adjusted their content moderation moni-
toring systems in response to conservative criticism about alleged anti-conservative
bias, while maintaining their stated commitment to balanced discourse. Following
congressional hearings and public pressure campaigns alleging systematic suppres-
sion of conservative viewpoints, platforms such as Facebook (Meta) and Twitter
(before its acquisition) implemented enhanced review processes specifically
designed to identify potential bias in content moderation decisions. These com-
panies created specialized oversight teams tasked with monitoring the treatment
of political content across the ideological spectrum, developed new appeal mech-
anisms for users who believe their content was wrongly removed, and established
external advisory boards that include conservative voices. Some platforms imple-
mented “red team” exercises where conservative employees or consultants specif-
ically review content moderation decisions for potential bias. These monitoring
enhancements aimed to better serve the same underlying goal of fair and balanced
content policies rather than changing those policies themselves.'s

Corporate hiring and workplace inclusion programs have also seen monitoring
adjustments in response to conservative legal challenges, while maintaining com-
mitments to diverse and inclusive workplaces. Following concerns about poten-
tial reverse discrimination and evolving legal interpretations of employment law,
many companies have modified their diversity hiring monitoring systems to include
enhanced documentation of candidate qualifications and selection criteria.?” These
companies developed new training programs for hiring managers that emphasize
skills-based evaluation while maintaining diversity goals, created more detailed
audit trails for hiring decisions, and established review mechanisms to ensure that
diversity efforts do not inadvertently disadvantage any candidates based on protected

characteristics.®

Some organizations have expanded their diversity definitions to
include veterans, first-generation college graduates, and employees from rural back-
grounds, which may appeal more to conservative stakeholders while maintaining

the fundamental commitment to workplace diversity.
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3.4.4 The Challenge of Performative Monitoring

The expansion of corporate monitoring systems creates a fundamental tension
between genuine oversight and performative compliance. Companies often respond
to stakeholder pressure and regulatory expectations by layering on additional pro-
cedures, documentation requirements, and oversight roles without fundamentally
altering decision-making processes or outcomes. This proliferation of monitoring
apparatus can create an illusion of enhanced accountability while leaving under-
lying practices largely unchanged, a bureaucratic theater that generates extensive
records but limited behavioral modification.

The distinction between effective and performative monitoring lies not in the
formal structure of oversight systems, but in how companies design the practical
mechanisms that translate monitoring into operational change. Organizations that
successfully avoid performative compliance typically embed monitoring func-
tions directly into business processes rather than treating them as parallel reporting
exercises. They structure incentive systems that reward managers for substantive
outcomes rather than procedural adherence, and they design escalation mechan-
isms that ensure identified problems trigger concrete remedial actions rather than
additional documentation.®®

Critically, the effectiveness of these systems rarely emerges from management
intuition or ad hoc decision-making. Instead, companies develop systematic
approaches to structuring monitoring relationships, defining escalation thresholds,
allocating investigative resources, and measuring outcomes."* The substantial dis-
cretion that corporations exercise in designing these systems, from determining
which issues warrant board-level attention to establishing protocols for employee
reporting, shapes whether monitoring functions serve as genuine accountability
mechanisms or elaborate performances.'* The system Microsoft has put together to
supervise responsible Al, described in Chapter 8, illustrates how to translate genuine
commitments into oversight.

Corporate monitoring is thus an essential governance function, operating along-
side rulemaking and executive action as distinct but interconnected mechanisms
of organizational control. While rulemaking establishes the formal parameters of
acceptable behavior and executive action drives day-to-day operations, monitoring
provides the feedback mechanisms that determine whether stated policies trans-
late into actual practice. Designed under management discretion, monitoring rep-
resents an area where companies make consequential choices about institutional
structure with limited external guidance or standardization. Without analyzing how
organizations construct their monitoring systems, observers cannot fully compre-
hend how corporate rulemaking and executive action function in practice, since
monitoring provides the institutional architecture that connects formal commit-
ments to operational reality.
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3.5 BEYOND PURPOSE: CORPORATE GOVERNANCE
AS INSTITUTIONAL ARCHITECTURE

The framework developed in this chapter, distinguishing corporate rulemaking,
executive action, and monitoring functions, represents more than an analytical exer-
cise. It fundamentally reframes how we understand corporate power, institutional
design, and the relationship between business organizations and broader social
ordering. The implications span multiple domains, from practical governance
design to theoretical questions about the origins of legal authority itself.

3.5.1 Revealing the True Scope of Corporate Institutional Work

The tripartite analysis exposes a critical blind spot in contemporary corporate law
scholarship, which has remained fixated on the binary question of whether corpor-
ations should pursue shareholder profits, stakeholder interests or broader social wel-
fare. This debate, while generating substantial academic literature, obscures the far
more complex reality of what corporations actually do. By applying the rulemaking-
executive-monitoring framework, we see that corporate activity extends well beyond
either profit maximization or stakeholder capitalism into the fundamental work of
social ordering itself.

Corporations do not simply choose between shareholder primacy and stakeholder
interests; they actively construct the institutional frameworks through which millions
of people organize their daily lives. When Apple establishes App Store policies,
Amazon designs fulfillment protocols, or Uber creates platform rules, these compa-
nies are not merely pursuing business strategies, but are building the infrastructure
of modern economic and social relationships. The tripartite framework reveals this
institution-building work as distinct from both traditional profit-secking and conven-
tional social responsibility, operating through mechanisms that function as de facto
governance systems affecting billions of individual interactions.

This recognition fundamentally alters how we evaluate corporate performance
and accountability. Rather than asking whether companies adequately balance
competing interests, we must examine whether they have developed appropriate
institutional capabilities for the governance functions they inevitably perform. The
framework shifts analytical focus from outcomes to processes, from goals to institu-
tional design, recognizing that the path from corporate intentions to social results
travels through complex organizational machinery that requires sophisticated stew-
ardship to function effectively.

The emphasis on institutional processes rather than declared purposes addresses
a persistent weakness in corporate law scholarship, which tends to assume that
properly aligned incentives will automatically produce desired outcomes. The
tripartite analysis demonstrates that this assumption overlooks the critical role of
institutional design in translating intentions into results. Even corporations with
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ideal incentive structures will fail to achieve their goals without governance sys-
tems appropriately calibrated to the distinct demands of rulemaking, executive
action, and monitoring functions. The framework thus reveals corporate gover-
nance as fundamentally concerned with institutional architecture rather than sim-
ply incentive alignment.

3.5.2 Practical Implications for Governance Design

From a practical standpoint, the tripartite framework provides concrete guidance for
designing more effective corporate governance systems. Current approaches to cor-
porate oversight typically apply uniform mechanisms across fundamentally different
types of corporate decisions, failing to recognize that rulemaking functions require
different governance tools than executive actions, which in turn demand different
approaches than monitoring activities.

The framework demonstrates why companies struggle when they apply identi-
cal governance approaches to fundamentally different corporate functions. Board
committees designed for financial oversight may lack the stakeholder engagement
capabilities necessary for effective rulemaking governance. Executive compensa-
tion systems optimized for strategic decision-making may poorly incentivize the
independence and thoroughness required for effective monitoring. Disclosure
requirements appropriate for routine business decisions may inadequately serve the
transparency needs of executive actions implementing social commitments. The
tripartite analysis provides a diagnostic tool for identifying these mismatches and
developing more targeted governance solutions.

Legal practitioners and corporate advisors can use this framework to develop gov-
ernance recommendations that match institutional tools to functional demands
rather than relying on generic best practices. When companies face rulemaking
decisions requiring broad stakeholder consultation, the framework suggests gover-
nance mechanisms focused on wide outreach and participatory processes. When
they confront executive choices implementing stated commitments, it emphasizes
disclosure and accuracy systems that build credibility through transparent commu-
nication. When they design monitoring systems for voluntary commitments, it high-
lights independence and investigative capacity as critical design elements.

The framework also helps explain why certain corporate governance reforms suc-
ceed while others fail. Reforms that align with functional requirements, such as stake-
holder engagement processes for rulemaking decisions or independent oversight for
monitoring functions, tend to enhance both corporate effectiveness and stakeholder
satisfaction. On the other hand, reforms that ignore functional distinctions, such as
applying uniform board oversight to all corporate decisions regardless of their different
governance needs, often create compliance burdens without improving outcomes.
Chapter ¢ includes a broader discussion of governance implications for boards and
managers, as well as suggestions for reforming our understanding of fiduciary duties.
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3.5.3 Reconceptualizing Corporate Legal Authority

The tripartite framework has profound implications for understanding the relation-
ship between corporate power and legal authority. Traditional accounts position
corporations as subjects of law, created by state authority and constrained by regula-
tory frameworks. This subject-centered view treats corporate rule-creation as either
contracted-for private ordering or problematic regulatory capture that undermines
legitimate governmental authority.

The institutional perspective developed here suggests a more complex relation-
ship in which corporations function as significant sources of legal ordering rather
than merely subjects of it. When corporations establish frameworks of general
and uniform applicability that govern millions of interactions, they are not sim-
ply exercising delegated authority or filling regulatory gaps. They are participating
in the fundamental work of legal system construction. This participation operates
through different mechanisms than state lawmaking, relying on economic leverage
and contractual relationships rather than sovereign authority, but it produces similar
outcomes in terms of behavioral coordination and social ordering.

This recognition has important implications for how we understand regulatory
relationships. Rather than viewing regulation as the beginning of the legal process
and corporations as passive recipients of externally imposed rules, the framework
suggests that corporate ordering often precedes and shapes subsequent regulatory
responses. Companies first develop internal governance systems for addressing social
challenges, establish industry practices through their operational choices, and create
de facto standards through their rulemaking activities. Regulatory intervention typi-
cally represents attempts to formalize, modify, or supplement these existing corporate
governance systems rather than creating entirely new legal frameworks from scratch.

Understanding this sequence has practical implications for both corporate strategy
and regulatory design. Companies that recognize their role as legal system builders
can develop more sophisticated approaches to governance challenges, anticipating
regulatory attention and designing internal systems that can serve as foundations
for broader industry standards. Regulators who understand corporate governance
as institutional construction can design interventions that build on existing corpo-
rate capabilities rather than attempting to impose external systems that ignore estab-
lished organizational capacities.

3.5.4 Advancing Corporate Law beyond Normative Stalemates

Perhaps most importantly, the tripartite framework offers a path beyond the nor-
mative debates that have paralyzed corporate law scholarship for decades. Disputes
about whether corporations should focus on shareholders or stakeholders, whether
they should address social issues or stick to business fundamentals, and whether they
represent solutions to governmental failures or threats to democratic authority echo
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through academic corridors without making much headway. These debates have
prevented scholars from developing practical frameworks for evaluating and improv-
ing corporate governance where it actually operates.

The functional analysis developed here sidesteps these normative questions by
focusing on institutional design rather than ultimate purposes. Rather than ask-
ing whether corporations should perform governance functions, it acknowledges
that they inevitably do and examines how they can perform these functions more
effectively. Rather than debating whether corporate social responsibility represents
legitimate business activity, it analyzes what governance mechanisms best serve
companies that have already decided to make social commitments. Rather than lit-
igating whether corporate power threatens democratic values, it examines how cor-
porate institutional design can better serve both business effectiveness and broader
accountability.

This approach does not resolve normative questions about appropriate corporate
purposes, but it makes progress on those questions by making them less necessary for
developing better corporate governance. Companies with different values and pri-
orities can benefit from the same institutional insights about matching governance
mechanisms to functional demands. Progressive companies secking to advance
social justice goals and conservative companies focused on traditional business fun-
damentals both need effective governance systems for their rulemaking, executive,
and monitoring functions, even though they may reach different conclusions about
what those functions should accomplish.

The framework thus provides common ground for corporate governance
improvement that transcends ideological divisions. By focusing on institutional
effectiveness rather than ultimate goals, it offers practical guidance that can
enhance corporate performance regardless of whether companies prioritize share-
holder value, stakeholder interests, or other objectives. The tripartite framework
reveals corporate governance as the fundamental institutional architecture that
translates corporate intentions into social outcomes. This recognition opens new
possibilities for corporate law scholarship and practice that move beyond tired
debates about corporate purpose toward more sophisticated analysis of corporate
capabilities and institutional design. In an era of increasing corporate influence
and growing demands for corporate accountability, such analysis has never been
more urgently needed.
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How to Govern Al?

The general counsel of a major Al company got the telephone call that all in-house
lawyers fret.' The U.S. Department of Defense wanted to invite the company to a
meeting, in D.C., to talk about the implications of artificial intelligence for national
security. It was a few months after OpenAl had released ChatGPT for free, tak-
ing the world by storm.* Suddenly, everyone had been left amazed by how articu-
late and knowledgeable it seemed. There was a lot of excitement about potential
applications, from providing content and education to facilitating menial support
tasks.> There were also concerns about misinformation, ethics, and the reinforcing
of harmful stereotypes, the revolutionization of industries, and the replacement of
humans by machines.* But national security was an issue with an entirely different
set of considerations, because it affected the integrity of the country itself.’

[t was also an issue about which any Al company would have thought only in passing
at the time. Yet, management felt that they had to go to D.C. and answer the military’s
questions. To take the extraordinary step of inviting them, they must have done some-
thing to enter their radar.” But what could that possibly be? They were determined to
be prepared. When national security considerations enter the scene, the government
has a lot of extraordinary, far-reaching powers that they could use against the com-
pany. They needed to be ready to put down as many fires as possible. So, the general
counsel worked hard to be briefed about various aspects of the company’s opera-
tions, the people who accessed its platform, and the sources of information it utilized.
They traveled to D.C. and entered the meeting ready to defend the company and
determined to be truthful. After the initial introductions and pleasantries, the senior
military officers went to the heart of the topic. They had seen Al grab the world’s atten-
tion and they were worried about the future. So, they thought, they should be pro-
active and ask Al companies: in their view, how could Al impact national security?”
Management immediately realized that they knew a lot more about the topic than
the military officers across the table. They went on to have a very engaging meeting.

[t sounds almost like a truism that government often finds itself one step behind the
industry.” Particularly in areas such as technology or finance, which bring together
some of the best minds in the world with capital exploring investment opportunities,

257
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regulators often find themselves struggling to follow developments.? Still, the inci-
dent above is extraordinary because it shows not only how far behind governments
can fall, but also how much they must rely on private companies to find their way.
The U.S. military is, one would hope, far more sophisticated and well-resourced
than the average regulatory agency.” Still, when developments occur at breakneck
speeds, governments have little option apart from turning to companies for informa-
tion, analysis, and guidance.

This chapter explores two different pathways for governing Al In the conventional
regulatory model, Al companies become regulated entities subject to compliance
and disclosure obligations and, possibly, licensing requirements.” Federal agencies
supervise various Al products and aspects of the firm’s operations, governance, and
board personnel. In the corporate ordering model, Al companies establish their own
internal governance regimes, disclosing their contours and inviting accountability
and engagement. They may also come together, possibly in an industry-funded reg-
ulatory body, to set standards about their products and services.”* Groups of experts
in different fields collaborate to propose standards in their respective areas. The
standard-setting process is transparent with input from governments, citizens’ groups,
NGOs, and other interested parties, informing the public about developments.

When faced with two different regulatory models, conventional legal analysis
would contrast them by highlighting their strengths and weaknesses. My goal in this
chapter is to argue that viewing this as a dilemma is misconstrued. Not only can the
two models coexist, but in fact, the corporate ordering effort is a necessary precon-
dition for any official regulatory regime. Corporations must do the legwork of pre-
paring for regulation, for the simple reason that they understand better than anyone
how their activity may impact other groups. This is particularly true in areas where
technological developments disrupt existing industry structures at a very quick pace,
like in Al. Moreover, corporations will also be required to implement any solutions
to social concerns, so their input in designing them is crucial.

One might worry that, if the substantive core of a regulatory obligation originates
from the regulated entity, that is, the company, then the likelihood of capture is
extremely high. This concern is central to any self-regulatory effort. Addressing it
requires corporations to implement measures that enhance their credibility, help
them take into account other parties” views, and increase their legitimacy. The
chapter offers some examples of how governance can help in this direction. But it
also highlights that, if corporate ordering fails, then governments might remain in
the dark and stakeholders may continue to suffer harm.

8.1 STAKES: INNOVATION AT FULL SPEED, SAFETY
AND STEWARDSHIP

Few technological developments have elicited language as apocalyptic as artificial
intelligence. The stakes could not have been higher, as Al is on track to revolutionize
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the economy and throw the workforce into chaos. From a political economy per-
spective, lawmakers and tech moguls, progressives and conservatives, elite thinkers,
and working class advocates are united in the belief that the risks posed by Al are too
severe to be left unchecked.” As governments worldwide race to establish regulatory
frameworks, a fundamental tension lies at the heart of Al development: the con-
flict between rapid innovation and responsible stewardship. This tension crystallizes
the competing imperatives of accelerated technological advancement and careful
safety considerations in an era of unprecedented change. It also illustrates why Al
is a hard case for the argument this book is advancing. Given the magnitude of the
challenges, one would not expect private companies to be the ones taking the lead
in setting up appropriate frameworks.

8.1.1 The Stewardship Imperative: Safeguarding the Future

The case for careful stewardship of Al development rests on an intricate web of
concerns, ranging from existential threats to immediate societal risks. At the most
fundamental level, stewardship advocates worry about Al systems that could become
uncontrollable and act against human interests."t There is a real possibility that
highly developed systems may actively resist human oversight and pursue goals that
conflict with human values. The challenge of ensuring these systems remain subor-
dinate to human control becomes exponentially more complex as their capabilities
increase.” Industry leaders such as Bill Gates and Elon Musk have raised alarm
about these existential threats, arguing that even though catastrophic scenarios might
be decades away, the groundwork for prevention must be laid now."® Their concern
stems from a crucial insight: once superintelligent Al systems exist, implementing
controls might be impossible.'” This creates an asymmetric risk scenario where the
cost of moving too quickly far outweighs the benefits of rapid development.

The stewardship perspective gains additional urgency from more immediate
threats. Al systems already demonstrate alarming capabilities for malicious deploy-
ment. Advanced Al can automate the discovery of software vulnerabilities, poten-
tially compromising critical systems faster than human defenders can respond.”
The threat extends beyond traditional cybersecurity, as Al-powered systems could
orchestrate sophisticated disinformation campaigns, manipulating public discourse
and undermining democratic institutions at unprecedented scales."

Critical infrastructure faces particular risks. Al-powered cyber intrusions could
simultaneously target multiple systems, creating cascading failures across intercon-
nected networks.™ A coordinated attack could disable financial systems, disrupt
energy grids, and paralyze transportation networks, causing widespread societal dis-
ruption. The automation and scale possible with Al attacks make traditional security
measures increasingly inadequate.

Perhaps most insidiously, Al enables unprecedented surveillance capabilities.
By aggregating data across multiple domains, including social media, financial
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transactions, location data, and communication metadata, Al systems can cre-
ate detailed profiles of individuals and groups.® This mass surveillance capability
threatens not just privacy but fundamental human liberties, potentially enabling
social control mechanisms that would be impossible without Al.** The combination
of bulk data access and sophisticated analysis tools creates surveillance possibilities
that even George Orwell could not have imagined.

8.1.2 The Speed Imperative: Innovation as Economic
and Strategic Necessity

The argument for rapid Al development presents its own compelling logic, grounded
in economic necessity and geopolitical reality. Al is not just another technological
advance, but rather represents a fundamental transformation of human productive
capabilities. The technology is already revolutionizing the workforce in ways that
previous automation waves never approached.”® Unlike earlier technological shifts
that primarily affected routine manual labor, Al is disrupting professions that were
thought to require uniquely human capabilities.*

The scope of this disruption is staggering. Legal analysis, medical diagnosis, cre-
ative writing, and artistic production, all domains previously considered safe from
automation, are being transformed by Al capabilities.” The recent Hollywood writers’
strike highlights how Al is reshaping even creative industries.** With one in five U.S.
workers facing potential job displacement or transformation, the economic imperative
for rapid development becomes clear: those who fail to adapt quickly risk being left
behind.””

This transformation extends beyond domestic economic concerns into the realm
of global power dynamics. Nations and organizations that successfully deploy Al
gain unprecedented advantages in productivity and capability.”® In critical sectors
such as defense, transportation, and healthcare, Al advantages could become deci-
sive. Military applications, from autonomous weapons to strategic planning systems,
could shift the balance of global power.* Healthcare breakthroughs enabled by Al
could provide dramatic advantages in life expectancy and quality of life.>°

The global race for Al supremacy creates a prisoner’s dilemma in international
relations. While all nations might benefit from careful, coordinated Al develop-
ment, the potential advantages of pulling ahead create strong incentives for rapid
deployment.’* The U.S. restriction on exporting advanced Al chips to China®
exemplifies this dynamic. While motivated by security concerns, U.S. policies also
reflect the recognition that Al capabilities have become central to national power.

This tension between speed and stewardship reflects a singular challenge in
human technological development. The same capabilities that promise extraordi-
nary benefits also create equally novel risks. As public anxiety about Al grows, with
Americans expressing more concern than excitement, rising from 37 percent in 2021
to 52 percent in 2023, the challenge of balancing innovation and safety becomes
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increasingly urgent. Yet, governments are in a signiﬁcant disadvantage In grasp-
ing the full range of concerns Al rises, as well as coming up with rules that would
address very different needs. Thus, it falls on companies at the forefront of Al devel-
opment to determine how to best address these challenges. The following section
explores how this abstract debate manifests in concrete organizational decisions,
with different shareholders and stakeholders holding varying views.

8.2 HETEROGENEITY OF PREFERENCES

The differing perspectives on how to address Al concerns divide not only public
opinion, butalso some of the key actors spearheading the Al revolution. Throughout
the business world, managers, investors, financiers, and employees take different
positions regarding the necessity of stewardship and the urgency of adjusting to new
realities. The November 2023 leadership crisis at OpenAl, one of the pioneers in
LLMs, serves as a compelling illustration of how heterogeneous preferences among
stakeholders can create significant organizational tensions in artificial intelligence
development.?* This section analyzes how divergent stakeholder priorities regarding
Al safety, commercial development, and governance led to one of the most dra-
matic corporate conflicts in recent technology history.

The crisis began on November 17, 2023, when OpenAl’s board abruptly fired
CEO Sam Altman, citing concerns about his candor in communications.?> This
decision triggered a cascade of events that exposed deep-seated tensions between
different stakeholder groups. The board’s initial statement claimed that Altman “was
not consistently candid in his communications with the board, hindering its ability
to exercise its responsibilities.";(’ However, this dramatic action revealed fundamen-
tal disagreements about OpenAl’s direction and governance that had been brewing
beneath the surface.’

The immediate aftermath demonstrated the complex web of shareholder and
stakeholder interests, with each group bringing distinct preferences and priorities
to the forefront. The board, led by independent directors, emphasized their unique
governance mandate, noting that unlike traditional companies, they weren’t tasked
with maximizing shareholder value. Instead, their stated mission focused on ensur-
ing the creation of “broadly beneficial” artificial general intelligence.® But faced
with opposition from key funders, who were ready to redirect their resources else-
where, and the threat of an en masse resignation by the company’s employees, the
board had little option but to retreat.’¥ With Altman reinstated, board members
resigned and paved the way for a leadership reshuffle and direction realignment.*

8.2.1 Stewardship Advocates

The perspective of stewardship advocates represents a fundamental commitment to
ensuring artificial intelligence development serves humanity’s long-term interests.



202 8 How to Govern AI?

This stakeholder group, including Helen Toner, llya Sutskever, and Elon Musk, pri-
oritizes the careful governance and responsible development of Al over commercial
or technological imperatives.*

Helen Toner’s position, as articulated through her academic work and board
actions, emphasized the paramount importance of responsible Al development.*
Her paper “Decoding Intentions: Al and Costly Signals” had criticized OpenAl’s
rapid deployment of technologies like GPT-4, arguing that commercial pressures
were compromising essential safety protocols.* The tension between Toner and
Altman reached a critical point when Altman attempted to remove her from the
board due to her paper’s criticisms of OpenAl’s approach.* Toner’s later statement
that “even OpenAl’s potential self-destruction might align with the mission” of ensur-
ing AGI benefits humanity demonstrates the depth of the safety-first perspective.®
This view was so fundamental that when an OpenAl lawyer suggested the board’s
decision might lead to the company’s downfall, Toner maintained her position,
arguing that such an outcome could still serve the broader mission of ensuring ben-
eficial AGI development.

Elon Musk, an original cofounder of OpenAl, represents perhaps the most force-
ful articulation of the stewardship position. His 2024 lawsuit against OpenAl alleged
that the organization had “strayed from its original mission of developing AGI for
the benefit of humanity.”** Musk’s legal action argued that the shift to a for-profit
model fundamentally compromised OpenAl’s founding principles. His consistent
warnings about Al's existential risks and his criticism that OpenAl’s current focus on
commercialization only exacerbates these dangers align closely with Toner’s con-
cerns about prioritizing market success over responsible development./

llya Sutskever’s role in the crisis particularly illuminates the complexity of the
stewardship position. As OpenAl’s chief scientist, Sutskever initially supported
Altman’s removal, arguing during a company all-hands meeting that the action was
“necessary” to protect OpenAl’s mission of “making Al beneficial to humanity.”*
However, his subsequent reversal and public regret over participating in Altman’s
removal highlight the challenging balance between technological progress and
responsible oversight.4)

8.2.2 Commercialization and Speed Supporters

The perspective favoring rapid development and market release of Al technologies
represents a distinct philosophy about how Al development should proceed, most
prominently championed by Sam Altman and strongly supported by OpenAl’s tech-
nical workforce. This viewpoint emphasizes the importance of practical deployment
and swift iteration while attempting to maintain alignment with the broader mission
of beneficial Al development.>®

Sam Altman’s leadership at OpenAl embodied a complex vision that sought
to bridge rapid technological advancement with responsible development.”
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His approach centered on the belief that practical deployment was essential for
understanding and improving Al systems.”® When addressing OpenAl’s mission,
Altman consistently framed it in terms of both technological progress and societal
benefit, stating that ensuring artificial general intelligence benefits all of humanity
was not just a corporate objective but a moral imperative. In 2019, Altman defended
the shift of OpenAl from a nonprofit to a capped-profit model.® He stated that
OpenAl would need to “invest billions of dollars in upcoming years into large-scale
cloud compute, attracting and retaining talented people, and building Al super-
computers,” making commercialization necessary to support this massive scale.

The perspective of senior technical leaders further reinforced this position. The
resignation of key figures like research director Jakub Pachocki and head of pre-
paredness Aleksander Madry suggested that those closest to the technical work saw
Altman’s leadership style as crucial for meaningful progress.>* Research scientist
Andrej Karpathy’s public statement that “T'he board had a chance to explain their
drastic actions and they did not take it” reflected the technical community’s skepti-
cism of the board’s more cautious approach.>

Microsoft’s substantial investment in OpenAl aligned closely with this rapid
deployment perspective. Their $10 billion investment, structured significantly
around cloud computing resources, demonstrated a belief in the importance of scal-
ing Al development and deployment.”® Satya Nadella’s vision for the partnership
emphasized both technological advancement and practical application, seeing rapid
deployment as crucial for progress. His statement that “Microsoft’s partnership with
OpenAl is built on a foundation of ethical Al development” while simultaneously
pushing for accelerated development and integration of OpenAl’s technologies into
Microsoft’s products reveals the attempt to balance speed with responsibility.>”

This perspective gains particular support from marketoriented stakeholders,
including venture capital firms such as Khosla Ventures. Vinod Khosla’s descrip-
tion of Altman as a “once in a generation CEO” whose “positive mark on the world
will be indelible” reflects the belief that rapid, market-oriented development under
visionary leadership is crucial for realizing Al's potential benefits.>*

8.2.3 Crisis and Overhaul

The tension between rapid deployment and careful oversight came to a head dur-
ing the leadership crisis in November 2023. The board’s initial decision to remove
Altman, citing concerns about his candor in communications, reflected deep-
seated anxieties about the pace and direction of development. However, the swift
and nearly universal backlash from employees, investors, and industry partners sug-
gested strong support for the rapid development approach.

The employee response to Altman’s removal provided crucial validation of his
approach to Al development. The near-unanimous workforce reaction, with over
650 of approximately 770 employees threatening to resign, demonstrated remarkable
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alignment with Altman’s vision.”” The employee letter to the board offered a
detailed defense of this perspective on Al development: “OpenAl is the world’s lead-
ing Al company. We, the employees of OpenAl, have developed the best models
and pushed the field to new frontiers. Our work on Al safety and governance shapes
global norms. The products we built are used by millions of people around the
world. Until now, the company we work for and cherish has never been in a stron-
ger position.”® This statement reveals how the technical workforce viewed rapid
development and deployment as complementary to, rather than in conflict with,
responsible Al development. Their assertion that the board’s actions had “jeopar-
dized all of this work and undermined our mission and company” suggests they saw
no contradiction between swift progress and ethical considerations.

The depth of employee commitment to this vision became particularly clear in
their ultimatum to the board: “We are unable to work for or with people that lack
competence, judgment and care for our mission and employees.” The fact that
Microsoft extended job offers to all OpenAl employees, and that many were pre-
pared to follow Altman to a new venture, demonstrated how deeply the technical
workforce aligned with his approach to Al development.”

The crisis resolution, including Altman’s reinstatement and the reorganization of
the board, represented an attempt to find a sustainable balance between speed and
oversight. Microsoft’s gaining of a nonvoting board observer position through Dee
Templeton highlighted the formal recognition of the importance of maintaining
development momentum while establishing new governance guardrails.”

This speed and market release perspective fundamentally differs from both the
stewardship view and pure commercial interests. It represents a belief that rapid
development and deployment of Al technologies, when properly managed, serve
both the advancement of the technology and the broader mission of ensuring Al
benefits humanity. The perspective acknowledges risks but argues that these are best
understood and mitigated through practical experience and iterative improvement
rather than primarily through theoretical consideration and cautious deployment.

83 PRIVATE GOVERNANCE IN SPECIALIZED AI: ALPHAFOLD

AlphaFold is an artificial intelligence program developed by DeepMind, a subsidi-
ary of Alphabet Inc. (Google’s parent company).% It represents a significant advance-
ment in the field of structural biology. AlphaFold’s primary function is to predict the
three-dimensional structures of proteins based on their amino acid sequences. This
capability is a major breakthrough because understanding a protein’s structure is
crucial for comprehending its function and subsequently utilizing it in applications
like drug discovery and vaccine development.

Before AlphaFold, determining protein structures was a time-consuming and
complex process, often requiring years of experimental work.** AlphaFold, however,
can predict structures with a level of accuracy comparable to laboratory methods,
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This constitutional framework functions as a form of self-supervision during train-
ing, where the model learns to critique its own outputs according to the established
principles. When generating responses, the Al system first produces a draft, then
evaluates that draft against constitutional principles, identifies potential violations,
and refines its output accordingly."® This recursive self-improvement process cre-
ates an internal deliberative mechanism analogous to human ethical reasoning.

What makes constitutional Al particularly significant from a governance perspec-
tive is its transparency and modifiability. Unlike black box safety mechanisms, the
constitutional principles can be publicly documented, debated, and revised based
on stakeholder input and emerging ethical consensus. This approach received sub-
stantial praise for its emphasis on principled restraint rather than rushing to market,
with observers such as Open Al's Helen Toner noting that Anthropic’s decision to
keep their product off the market was a costly signal of restraint, enhancing the cred-
ibility of its commitments to Al safety. By building ethical reasoning into the core of
model development rather than treating it as an external constraint, constitutional
Al represents a paradigm shift in how Al systems can be aligned with human values.

8.4.4.4 The Need for Governance Tools in Hybrid Corporate Structures

Hybrid governance structures like those pioneered by OpenAl and Anthropic repre-
sent meaningful attempts to address the unique challenges posed by advanced Al
development. By creating formal mechanisms that prioritize broader societal ben-
efit alongside commercial considerations, these structures establish an important
foundation for responsible innovation. They signal to stakeholders, employees, and
the public a serious commitment to developing Al that serves humanity’s interests
rather than merely maximizing shareholder returns.

Yet as the analysis earlier demonstrates, these structural innovations function
best when complemented by robust operational governance practices. The trans-
lation of abstract principles into consistent organizational behavior requires more
than well-crafted mission statements or innovative board compositions. It demands
the patient, deliberate development of governance mechanisms that guide daily
decision-making at all levels of the organization. Red teaming introduces essen-
tial external perspectives that counter institutional blindspots, system cards create
transparency and accountability around model capabilities and limitations, and
approaches like constitutional Al embed ethical reasoning into the technical devel-
opment process itself.

85 CORPORATE ORDERING IN A LARGE
CORPORATION: MICROSOFT

For a large corporation like Microsoft, implementing responsible Al governance
presents distinct organizational challenges. Al technologies inevitably appear across
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multiple products and software applications with widely varying commercial uses
and contexts. Maintaining a consistent ethical approach across this diverse portfo-
lio is a significant challenge in itself. Moreover, certain strategic decisions about
acceptable uses and technological boundaries must be made centrally, while ensur-
ing alignment among employees with vastly different skillsets and priorities, from
engineers focused on innovation to legal teams concerned with compliance and
risk.”* As CEO Satya Nadella stated, “we learned that we needed to create a gover-
nance model that was inclusive and encouraged engineers, researchers, and policy
practitioners to work shoulder to shoulder to uphold our Al principles. A single team
or a single discipline tasked with responsible or ethical Al was not going to meet our
objectives.” This insight drove the development of a comprehensive governance
structure at Microsoft that integrates three essential functions: corporate rulemak-
ing, executive decision-making, and continuous monitoring.

The success of Microsoft’s approach stems from its ability to combine a principles-
based framework with operational reach across the organization. By establishing clear
ethical guidelines through its Responsible Al Standard, Microsoft created a common
language for evaluating Al systems while extending implementation through a hub-
and-spoke model of Al champions embedded across engineering teams. This structure
ensures consistent application of principles while maintaining flexibility for diverse
technical contexts. When difficult tradeoffs arise, Microsoft’s Sensitive Uses review
process functions as a quasi-judicial system, creating precedents that guide future
development with clear escalation paths to the highest levels of the organization.”*

The paragraphs below discuss three core components of Microsoft’s governance
structure. First, the corporate rulemaking efforts that establish standards, includ-
ing the development of the Responsible Al Principles and Standard through the
Aecther Committee. Second, the executive decision-making functions that opera-
tionalize these principles through the Office of Responsible Al and its hub-and-
spoke network of champions. Finally, the monitoring process is embodied by the
Sensitive Uses review, which subjects potentially problematic Al applications to rig-
orous scrutiny and makes principled choices about tradeoffs between innovation
and responsibility.

8.5.1 Microsoft’s Al Strategy: Values as Business Imperatives

In 2016, Microsoft CEO Satya Nadella published a pioneering article in Slate titled
“The Partnership of the Future,” establishing the company’s early commitment to
artificial intelligence development.' This piece reveals how, years before the cur-
rent Al boom, Microsoft was already formulating a strategic approach to Al that
placed values at its core. Nadella’s vision transcended the simplistic narrative of
computers versus humans, instead proposing a future where “human and machine
work together to solve society’s greatest challenges such as beating disease, igno-
rance, and poverty.”
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What distinguishes Nadella’s approach is his recognition that values are not
peripheral considerations but fundamental to Al's business viability. He powerfully
cites John Markoff’s observation that “The best way to answer the hard questions
about control in a world full of smart machines is by understanding the values of
those who are actually building these systems.” This insight forms the cornerstone
of Microsoft’s Al philosophy, which posits that technological development and
values-based considerations are inseparable, with the latter directly determining
market success. Without appropriate value systems guiding development, Nadella
implicitly acknowledges that society might reject Al technologies, impose restric-
tive regulations, or ban applications altogether, effectively limiting Al's commer-
cial potential.

Nadella frames this values-first approach through several interconnected princi-
ples: Al must augment rather than replace human capabilities; systems must be trans-
parent and understandable; privacy and security protections must be built-in; and
technology must preserve human dignity while maximizing efficiency.”* These are
not presented merely as ethical ideals but as practical business requirements that will
determine whether Al technologies gain widespread acceptance. By emphasizing
that Al must be designed with “algorithmic accountability” and against bias, Nadella
positions responsible Al as a market imperative rather than a regulatory burden.

The business tradeoffs in Al development are addressed with similar nuance.
Nadella acknowledges the tension between automation that displaces workers and
technology that enhances human capabilities, suggesting that business leaders must
“replace our labor-saving and automation mindset with a maker-and-creation mind-
set.”*> This reflects his understanding that Al's commercial potential depends on
societal acceptance, which requires addressing legitimate economic concerns. For
Nadella, establishing an “ethical and empathic framework” for Al design is not just
morally appropriate, but it is first and foremost the essential foundation for realizing
Al’s business potential and securing Microsoft’s position in this emerging market.
His approach demonstrates remarkable foresight in recognizing that embedded val-
ues would become central to Al's commercial viability, a perspective that has only
gained relevance in today’s rapidly evolving Al landscape.

8.5.2 Corporate Rulemaking: Responsible Al Principles and Standard

Microsoft understood that to translate ethical aspirations into responsible practice,
they first needed to identify key principles, and then develop these principles into
actionable items. This corporate rulemaking effort began with defining core princi-
ples, which then evolved into the Responsible Al Standard, initially introduced in
2018 and later revised in 2022,

Microsoft recognized early that waiting for regulatory guidance was not an option.
They needed to take the initiative themselves, not only because regulatory timelines

would be impractically slow for their development cycles, but because they needed
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to independently determine what the critical ethical issues were in the first place.””
This proactive approach led them to establish a deliberate process of soliciting input
from external stakeholders.*® They actively consulted scholars, researchers, and aca-
demics to inform their emerging ethical framework.”™ They strategically expanded
their knowledge base by drawing insights from adjacent communities focused on
human rights, privacy, and related fields.

This external consultation phase was crucial in helping Microsoft develop
standards that would be both robust and practical, and thus widely accepted and
adopted. By channeling this diverse external input into their internal processes, they
were able to create guidelines that had legitimacy both within and outside the com-
pany. Engineering teams, arguably the most influential group at Microsoft due to
their product development capabilities, needed to be convinced of the framework’s
value and practicality.

As regulators eventually began showing interest in Al governance, Microsoft’s
approach evolved further. Their early investment in ethical frameworks positioned
them to not only anticipate regulatory requirements but also to participate meaning-
fully in shaping the regulatory process itself.’>° While legal requirements would only
establish a minimum threshold, Microsoft’s proactive stance meant they were already
operating beyond that floor. This forward-looking perspective has proven valuable,
as the threat of regulation has served as a helpful motivator for organizational align-
ment around responsible Al practices. This methodical progression from conceptual
frameworks to operational guidelines represents Microsoft’s systematic approach to
ensuring their Al technologies align with human values and societal needs.

8.5.2.1 The Microsoft Responsible Al Standard

The foundational premise of Microsoft’s strategy was that Al technologies would
gain market acceptance if they addressed user concerns and societal implica-
tions.””" Thus, the goal of the rulemaking framework would be to identify and
categorize these concerns, so that they form a cohesive set of guidelines for the
company’s software engineers. The Microsoft Responsible Al Standard operation-
alizes six core Al principles: accountability, transparency, fairness, reliability and
safety, privacy and security, and inclusiveness.'> Each principle, as the paragraphs
later discuss, seeks to broaden the commercial appeal of the company’s products
by ensuring they address the concerns that might otherwise limit market accep-
tance and adoption.

At its heart, the standard recognizes that accountable Al systems require rigorous
assessment of potential impacts on different populations.’®> Microsoft implements
this through structured Impact Assessments during early development, helping teams
identify and address potential negative effects before they manifest. This approach
reduces legal and reputational risks while positioning Microsoft’s products favorably
for earning consumer confidence and navigating potential regulatory concerns.
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Hand in hand with accountability comes transparency, which allows end users to
understand what information forms the basis for their interactions with Al systems.
Through Transparency Notes, users gain insight into an Al system’s capabilities,
limitations, and appropriate uses.> This principle reduces uncertainty about Al
operations and enables informed decisions. Commercially, transparent Al systems
address concerns about “black box” decision-making, potentially increasing adop-
tion rates.”®> Businesses are more likely to invest in Al solutions when they under-
stand how these tools make decisions that affect their operations.

The standard places equal emphasis on fairness, which ensures Al systems pro-
vide a consistent quality of service across different demographic groups, including
marginalized communities. This principle enhances commercial value by expand-
ing the market reach of Al products. Fair systems work effectively for diverse user
bases, opening additional market segments.’* Moreover, companies with demon-
strably fair Al systems are better positioned to win contracts that require equitable
treatment of all users, particularly in sectors such as finance, healthcare, and gov-
ernment services.

Reliability and safety form another cornerstone of the framework, focusing on
predictable performance even under varied conditions. Microsoft understood that
Al systems that fail unexpectedly or operate inconsistently quickly lose market
share regardless of their technical sophistication. By emphasizing these qualities,
Microsoft positions its Al offerings as dependable business tools rather than exper-
imental technologies, allowing them to command premium pricing in mission-
critical applications where reliability justifies higher investment.

Privacy and security concerns have emerged as significant barriers to Al adoption,
which Microsoft addresses through strict data governance and management prac-
tices.”” The standard mandates comprehensive protocols for data collection, process-
ing, and storage that protect user information from misuse.’® Beyond addressing user
concerns, these practices ensure compliance with global regulations such as GDPR
and CCPA, expanding Microsoft’s market reach while avoiding costly penalties.>

Rounding out the framework, Microsoft emphasizes inclusiveness by actively col-
laborating with diverse communities throughout the development process.'+” This
approach ensures Al systems work effectively across global markets and varied user
groups, opening new opportunities and use cases that might otherwise remain unex-
plored. Products designed with inclusivity from the ground up naturally align with
the values of socially conscious consumers and investors, creating additional market
advantages."

The release of Microsoft’s Responsible Al Standard in 2022 has garnered signif-
icant attention within the industry and press.'"** Commentators have widely rec-
ognized it as a leading example of translating high-level ethical principles into
enforceable, operational requirements.'# The Standard has drawn particular praise
for its depth, specificity, and rigorous oversight mechanisms, with many highlight-
ing its emphasis on continuous evaluation, human oversight, and transparency as
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setting a benchmark for the industry."*# Microsoft’s approach to fairness, especially
in essential domains such as healthcare, finance, and employment, has been noted
as a meaningful step toward mitigating algorithmic bias. However, critics have
pointed to challenges in implementation, with some industry observers expressing
concern about the complexity and resource demands of such a thorough standard,
particularly for smaller organizations with limited resources."* There is also ongo-
ing debate about enforcement mechanisms, with questions raised about whether
external audits or regulatory oversight might ultimately be necessary to ensure com-

pliance industry-wide."°

8.5.2.2 The Aether Committee as Corporate Rulemaker: A Pioneering
Multidisciplinary Brain Trust

Behind Microsoft’s development of these Al principles and standards is the Aether
Committee, a pioneering body essentially functioning as an internal think tank and
policymaker.¥” AETHER stands for Al, Ethics, and Effects in Engineering and
Research. This internal advisory body is dedicated to guiding the ethical develop-
ment and deployment of artificial intelligence technologies.

The Committee consists of approximately forty top executives drawn from
research, policy, and engineering teams, creating a multidisciplinary brain trust that
combines technical knowledge with policy and ethical expertise. Co-led by Brad
Smith, Microsoft’s Board Chairman and former chief legal officer, and Kevin Scott,
the company’s Chief Technology Officer, the Committee meets monthly to submit
to ORA progress and coordinate Al initiatives.'®
uating specific high-risk applications to debating broader ethical frameworks, with

Their discussions range from eval-

division leaders sharing implementation updates while subject matter experts in
fields ranging from machine learning to human rights law provide guidance. The
Committee’s influence was evident from its earliest days. It formulated Microsoft’s
first Al principles, which the company formally adopted in 2018, establishing the
foundation for all subsequent governance efforts. The principles represented a quin-
tessential example of corporate rulemaking, establishing uniform, generally applica-
ble standards that would govern all of Microsoft’s Al development.

The effort to combine multiple disciplines reflects the understanding that input
from all perspectives is necessary for responsible Al development. Aether serves as
a cross-disciplinary forum, bringing together experts from technology, ethics, law,
and policy to evaluate the societal implications of Al technologies. The committee
provides recommendations on policies, processes, and best practices to ensure that
Al systems are developed and deployed responsibly.'# It functions in an advisory
capacity to Microsoft’s senior leadership and the Office of Responsible Al influenc-
ing decisions on Al-related initiatives and customer engagements.

To address the multifaceted challenges of Al ethics, Aether comprises several
specialized working groups, each focusing on specific areas such as fairness and
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inclusiveness, reliability and safety, privacy and security, transparency, and account-
ability.>® These working groups develop tools, best practices, and implementation
guidance to operationalize responsible Al across Microsoft’s products and services.

But the institutional experimentation does not stop there. Once the company
established executive teams dedicated to implementing the standard, it also designed
channels for providing feedback from these teams into the corporate rulemaking
effort. The Aether Committee participates in the Responsible Al Council, which
convenes representatives from research, policy, engineering, and business. These
forums are described as both “challenging and refreshing,” fostering collective wis-
dom and generating new ideas through the combination of diverse viewpoints."'
The committee’s processes are iterative, with ongoing dialogue and feedback loops,
allowing for the identification of blind spots, the surfacing of new risks, and the
adaptation of policies as technology and societal expectations evolve.

8.5.3 Executive Decision-Making: The Office of Responsible Al

With a set of Al principles established by 2019, Microsoft was ready to take the next
step in responsible Al governance by creating a dedicated team designed to bring
these principles into practice. This team took shape as the Office of Responsible Al
(ORA), established in 2019 as the heart of Microsoft’s governance structure for respon-
sible AL'>* The ORA is structured under Corporate External Legal Affairs (CELA),
though not all members are practicing lawyers. It has evolved into a hybrid organi-
zation combining legal expertise, technical knowledge, and policy experience.”> Its
staff includes lawyers and compliance professionals alongside engineers, ethicists, and
policy experts who can engage meaningfully with development teams on technical
questions while maintaining focus on ethical and societal impacts. As of early 2025,
Microsoft has invested significantly in this area, with over 400 employees working on
responsible Al initiatives, of which approximately half are dedicated full-time to ORA,
and the other half dispersed around the company on various teams working on AL'>*

While this might sound like a traditional compliance department, the ORA rep-
resents a significant departure in both structure and function. Unlike conventional
legal or compliance teams that typically react to problems after they arise, the ORA
works proactively with engineering teams during the development process. This
required a fundamental shift in how oversight functions operate within the com-
pany. A crucial part of the ORA’s operation is its daily engagement with engineers to
build a compliance platform for all teams to submit their Al uses, partially automat-
ing the oversight process. Through this hybrid structure, the ORA effectively com-
bines executive decision-making functions with continuous monitoring to ensure
those decisions align with Microsoft’s ethical principles and standards.

This institutional hybrid was Microsoft’s answer to a key challenge: how to gain
buy-in from the company’s famed engineering teams, which wield exceptional
influence due to their central role in product development. In a company that prizes
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innovation above all, presenting a set of principles that not only appears consistent
but also evolves alongside products without stifling future developments was crucial.
This approach was essential to establishing legitimacy and building the close collab-
oration necessary to ensure that ethical standards became embedded in technical
processes rather than remaining abstract principles.

8.5.3.1 Hub and Spoke: Embedding Responsibility
throughout the Company

Microsoft employs a “hub-and-spoke” governance model for responsible Al that
seeks to integrate privacy, security, and accessibility into Microsoft’s products and
services. This model allows Microsoft to centralize key governance functions while
distributing implementation responsibilities throughout the organization.

At the center of this model, the Office of Responsible Al serves as the primary
hub, connecting to two other essential components: the Aether Committee, which
leverages top scientific and engineering talent for subject-matter expertise, and the
Responsible Al Strategy in Engineering (RAISE) group, which enables engineer-
ing groups to implement responsible Al processes through systems and tools.'>>
This interconnected hub ensures that issues identified by the ORA provide direct
input to the company’s policymaking efforts, creating a continuous feedback loop
between practical implementation challenges and policy development. Together,
these three groups set a consistent bar for responsible Al across the company.

From this central hub, the “spokes” extend outward through a network of
“Responsible Al Champions,” that is, senior employees embedded across different
engineering and sales teams. These Champions, appointed by company leadership,
serve as the eyes and ears of the responsible Al program on the ground. They actively
raise awareness about Microsoft’s approach to responsible Al help teams assess eth-
ical and societal considerations in their specific contexts, and cultivate a culture of
responsible innovation within their units.

When engineering teams encounter potential ethical challenges or need to eval-
uate the implications of new Al applications, Champions serve as their first point
of contact, helping to navigate the company’s responsible Al requirements and
connecting them with appropriate resources from the ORA. This structure reflects
Microsoft’s recognition that effective Al governance requires both centralized exper-
tise and distributed implementation capabilities.

8.5.3.2 Operationalizing “Fit for Purpose” through
the Champion Network

The “Fit for Purpose” standard serves as the key mechanism through which engi-
neers interact with the Office of Responsible Al, ensuring their Al systems remain
responsible throughout development and deployment.’s® Microsoft defines this
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standard as the requirement that Al systems must provide valid solutions to the prob-
lems they are designed to solve. This means each system should effectively address
its intended use cases, with evidence supporting that it is an appropriate and effec-
tive solution for those specific problems.

Microsoft operationalizes “Fit for Purpose” through its Responsible Al Standard
and associated Impact Assessment process.” Engineering teams must engage with
the ORA through this process, explicitly assessing and documenting how their Al
systems will solve the problems posed by their intended uses. The documentation
process becomes the primary interface between technical teams and the governance
structure, creating accountability at every stage of development.

The documentation process flows through a comprehensive and structured
Impact Assessment for each Al system. Teams must articulate a clear definition of
the problem being solved for each intended use, provide detailed documentation of
the model’s inputs and how well they represent the intended concepts and limita-
tions, and document the model’s outputs and their validity in representing the target
phenomena. They must also assess the model’s generalizability based on its training
and testing data, define performance metrics and thresholds for responsible release,
and identify error types and acceptable error rates.

Evidence requirements create another layer of interaction between engineers and
the governance framework. Teams engage with multiple stakeholders and research
methodologies to gather support for their system’s fitness.’>” This may involve solic-
iting input from domain experts, gathering results from user studies, focus groups,
or surveys, and conducting experiments or systematic research showing the system’s
effectiveness compared to alternatives.

To illustrate how this works in practice, consider an Al system designed to allo-
cate hospital beds. The engineering team would work with the ORA through the
Champions network to document how the system’s predictions help solve the bed
allocation problem. They would gather evidence through pilot studies or expert
feedback demonstrating that the system improves efficiency compared to existing
methods. Throughout this process, they would acknowledge any limitations in the
model’s predictions or generalizability, creating a transparent record of the system’s
capabilities and constraints.

This ongoing dialogue between engineers and the ORA is facilitated by the
Champions, who guide teams through probing questions that encourage critical
thinking about Al systems. Questions like “What is the problem to be solved for
this intended use?” and “What evidence will establish that the system is fit for this
intended use?” prompt engineers to consider the ethical and practical implica-
tions of their work. The Champions ensure that teams justify their design deci-
sions with evidence and stakeholder input, legitimizing Al development through a
rigorous review process that the ORA ultimately approves. This continuous inter-
action between technical development and ethical oversight is what distinguishes
Microsoft’s approach to responsible Al governance.
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8.5.3.3 From Ground-Level Implementation to Board Oversight

Microsoft’s responsible Al governance structure creates a clear line of accountabil-
ity from day-to-day engineering decisions all the way to board-level oversight. The
ORA has a governance and enablement team that connects to the board through
two key leaders who embody the cross-disciplinary approach necessary for effec-
tive Al governance. Brad Smith, the board chairman and former chief legal officer,
represents the legal and strategy perspective, while the Chief Technology Officer,
Kevin Scott, represents the engineering perspective. These two executives serve as
the primary conduit to the board, ensuring that both ethical and technical consider-
ations inform the highest level of decision-making. Importantly, the Environmental,
Social, and Public Policy Committee of the Microsoft Board provides oversight of
the responsible Al program, establishing a direct line to board-level governance.””

Below these executives sits the Responsible Al Council, consisting of approxi-
mately forty corporate vice presidents who meet monthly to set the agenda, coordi-
nate efforts, share progress, and serve as division leads. They function as the ORA’s
eyes and ears on the ground, helping to adopt policies in practice and providing
feedback. They also connect with internal audit and other oversight functions to
ensure comprehensive coverage of Al governance issues. The Aether Committee
also participates in the Responsible Al Council. This governance structure has
evolved organically over time in response to the growing importance of Al in
Microsoft’s business. Fach addition to the governance framework has built upon
carlier structures, creating a progressively more robust system for ensuring respon-
sible Al development. The Responsible Al Council now serves as a forum for lead-
ership alignment and accountability in implementing Microsoft’s responsible Al
program across the entire organization.'®®

This multilayered approach creates a governance structure that balances central-
ized expertise with distributed implementation, connecting board-level oversight to
day-to-day engineering decisions through multiple layers of engagement. By taking
feedback from governments, public policy teams, civil society, and international
stakeholders, Microsoft’s responsible Al governance demonstrates how corporate
oversight can be both internally effective and externally responsive. The result is a
sophisticated response to the unique challenges of overseeing Al development and
deployment, a governance structure that can adapt to the evolving landscape of Al
technology while maintaining a focus on responsible innovation.

8.5.4 Monitoring and Review: Sensitive Uses

Microsoft’s governance structure faces its true test in handling sensitive use cases,
where competing priorities and complex tradeoffs demand careful navigation.'” The
sensitive uses process exemplifies how Microsoft’s three governance functions work
together in practice: rulemaking through the standards that define sensitive uses,
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executive decision-making in determinations about whether to launch specific prod-
ucts, and monitoring through the multilayered review and appeal process for sensi-
tive uses. In 2019, Microsoft founded the program to subject its most sensitive and
novel Al use cases to rigorous, specialized review that results in tailored guidance.
Since its establishment, the Sensitive Uses team has processed over goo submissions,
with the pace accelerating dramatically to 300 cases in 2023 alone, nearly 70 percent
of them related to generative Al This surge reflects both the rapid advancement of Al
technology and Microsoft’s expanding efforts to scrutinize its applications.

The paragraphs below describe the review process for identifying and assessing
sensitive uses, highlighting that the effort for careful calibration of diverse consider-
ations and thorough documentation lend it a quasi-judicial character. Some land-
mark examples of that review process in practice illustrate how this process serves
the company’s business strategy.

8.5.4.1 The Sensitive Uses Review Process: A Quasi-Judicial Approach

The review process itself operates like a sophisticated filtering system, with multiple
levels of scrutiny that reach all the way to the top of the organization. It begins when
an employee flags a potential sensitive use through a central submission tool. The
system captures cases involving Al applications that could deny individuals access to
consequential services such as healthcare or financial support, create risks of phys-
ical or psychological harm (particularly for vulnerable populations), or infringe on
fundamental human rights such as freedom of expression or privacy. This scope,
aligned with Microsoft’s Responsible Al Standard, ensures that Microsoft identifies
not just obvious risks but also subtle ways Al might impact human welfare.

Once submitted, the case is first routed to a local Responsible AI Champion,
who serves as an initial assessor. The Champion, working closely with the Office
of Responsible Al and the project team, investigates the case details and checks
whether similar scenarios have previously been addressed. For familiar situations
with established precedent, they can apply existing guidance. But when they
encounter novel challenges, as often happens with rapidly evolving technologies
such as generative Al, the case moves to the Sensitive Uses Working Group for
deeper evaluation.'*

This working group represents Microsoft’s brain trust for ethical Al development,
bringing together diverse experts to deliberate on complex cases. Besides techni-
cal feasibility, they consider broader societal implications and potential unintended
consequences. For particularly thorny issues, or issues where there are disagree-
ments between the engineers and the Office of Responsible Al cases can be esca-
lated all the way to the Acther Committee itself, ensuring the company’s most
senior leaders weigh in on precedentsetting decisions. If disagreements persist, the
case will go to the CEQ, in a clear indication of just how seriously Microsoft takes
these issues and how the very top of the organization is involved in responsible Al
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governance.'® This escalation path from a local champion to working groups to
committees and ultimately to the CEO demonstrates Microsoft’s commitment to
ethical Al at every level of the organization.

The outcome is not simply a yes or no verdict. The Sensitive Uses team pro-
vides detailed, practical guidance tailored to each project’s specific challenges.
These recommendations might include technical safeguards, additional employee
training, or modifications to the project’s scope. Sometimes, when the risks appear
unmanageable, teams are directed to abandon projects entirely. This is a clear indi-
cation that Microsoft’s commitment to responsible Al development can trump com-
mercial opportunities.

Microsoft’s Sensitive Uses Review Program bears a striking resemblance to for-
mal legal proceedings in both structure and function. Like a judicial system, it
applies broad principles such as privacy, safety, or human rights to specific techno-
logical applications, creating a body of precedent that guides future decisions. The
program’s multilayered review process mimics the hierarchical structure of courts,
with initial assessments by Responsible Al Champions serving as a “first instance”
review, the Sensitive Uses Working Group functioning as an appellate body, and
the Aether Committee representing a supreme court of sorts, with the CEO as the
final authority. This structure ensures a degree of independence from the engineer-
ing teams developing the products, similar to how judicial independence separates
legal judgment from the interested parties in a case. The rigorous documentation
requirements parallel legal briefs and opinions, forcing teams to articulate their
reasoning and consider counterarguments. Like court proceedings, the process
allows all stakeholders to present their perspectives and concerns, with dissenting
voices having a path to escalate their objections. Even the outcome, which consists
in detailed guidance with specific requirements rather than simple approval or
rejection, resembles judicial remedies that often include specific conditions and
limitations. This quasi-judicial approach lends legitimacy to Microsoft’s decisions,
establishing a governance system that, while internal to the company, mimics the
procedural fairness we typically associate with formal legal institutions.

8.5.4.2 Example: Facial Recognition in Law Enforcement

Alandmark example of the Sensitive Uses review process in action emerged through
Microsoft’s handling of facial recognition technology in law enforcement. When
faced with requests to deploy real time facial recognition on police body cameras,
the case went through this review process and ultimately reached the highest levels
of consideration.

The outcome might have seemed unthinkable in an earlier era of tech devel-
opment: Microsoft said no. The company knew this decision would spark intense
controversy. While facial recognition technology promised to enhance public safety

and aid law enforcement, it also raised serious ethical concerns.'® The technology
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had shown significant accuracy problems, with particularly high misidentification
rates for women, young people, and people of color, potentially subjecting these
groups to unwarranted police scrutiny. Beyond accuracy issues, the technology’s
deployment would enable unprecedented levels of public surveillance, allowing
for pervasive monitoring of citizens without their consent. There were also valid
concerns about potential abuse, as the technology could be used for discriminatory
targeting or unauthorized tracking of individuals’ movements and activities.

Microsoft determined such applications were premature given both technical
limitations and societal implications. The decision extended beyond considerations
of technical readiness, reflecting Microsoft’s recognition that the deployment of
facial recognition technology in law enforcement applications necessitated compre-
hensive societal dialogue and robust regulatory frameworks.

In the wake of Microsoft’s decision, other companies moved to fill the market
gap. Most notably, Axon, which had evolved from its origins as a taser manu-
facturer into a comprehensive law enforcement technology provider, expanded
aggressively into the police technology space. By 2024, Axon had further extended
its reach by incorporating advanced Al capabilities into its body camera systems,
including automated audio summarization powered by LLMs. The contrast
between Microsoft’s cautious approach and Axon’s expansion illustrates how the
Sensitive Uses process helps Microsoft navigate complex tradeoffs between com-
mercial opportunities and potential societal harm, even when competitors choose
different paths.

Microsoft’s stance on facial recognition technology has continued to evolve. As
recently as May 2024, the company expanded its prohibition to include “any real-
time facial recognition on mobile cameras used by any law enforcement globally,”
strengthening its previous restrictions.®® This policy adjustment came shortly after
Axon announced a new Al technology utilizing OpenAl's GPT-4 to translate audio
captured by body cameras into police reports, demonstrating Microsoft’s ongoing
vigilance regarding how its Al technologies might be deployed.'”

Microsoft’s decision to decline the opportunity to provide facial recognition
technology for police body cameras represented a calculated strategic choice.
While the company recognized the significant revenue potential in equipping
police forces with this technology, Microsoft’s leadership made a deliberate assess-
ment that the reputational risks outweighed the short-term financial gains. By
saying no to what could have been a lucrative market, Microsoft prioritized its
long-term brand positioning as a leader in responsible Al, a differentiator they
viewed as increasingly valuable in a competitive tech landscape. This difficult
decision reflected Microsoft’s understanding that maintaining trust with consum-
ers, enterprise clients, and regulators would ultimately yield greater returns than
pursuing every possible Al application regardless of societal impact. Rather than
seeing responsible Al governance as merely a compliance function, Microsoft
positioned ethical considerations as a core competitive advantage, betting that
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their restraint would enhance their credibility when offering Al solutions in more
sensitive sectors such as healthcare, finance, and government services where
trust is paramount. The decision demonstrated how responsible Al practices had
become integrated not just into Microsoft’s ethical framework, but into its funda-
mental business strategy.

8.5.4.3 Azure Custom Neural Voice: Balancing Innovation and Safeguards

Azure Al's Custom Neural Voice represents another important case where

198 T'his innovative

Microsoft’s Sensitive Uses review process demonstrated its value.
speech technology enables the creation of synthetic voices that sound nearly iden-
tical to the original source. This technology is already used by enterprise customers
like AT&T" and Progressive, with promising applications in education, accessibility,
and entertainment. However, the potential for abuse through inappropriate imper-
sonation and listener deception required careful consideration.

Consistent with Microsoft’s measured approach for higher-risk Al systems,
Custom Neural Voice underwent several Sensitive Uses reviews as it evolved toward
broader availability. These reviews led to the adoption of a layered control frame-
work for Custom Neural Voice. Microsoft limited customer access to the service,
ensured acceptable use cases were defined and communicated through an applica-
tion form, implemented speaker consent mechanisms, created specific terms of use,
published transparency documentation detailing risks and limitations, and estab-
lished technical guardrails to help ensure the speaker’s active participation when
creating a synthetic voice.'® Through these and other controls, Microsoft is helping
protect against misuse while maintaining beneficial uses of the technology. One
such beneficial use includes what is known as voice banking, allowing people who
are at risk of losing their voice to “bank” their voice for later use by training a syn-
thetic voice model through Custom Neural Voice.7

8.5.4.4 Fairness in Speech-to-Text Technology

Microsoft’s Responsible Al Standard has also been instrumental in addressing fair-
ness issues in speech-to-text technology. This technology can improve individuals’
lives, from sending hands-free texts to helping people with hearing loss communi-
cate. Yet an academic study revealed that this technology produced nearly double
the error rates for members of some Black and African American communities than
for white users."”"

These results spurred Microsoft to take a closer look at the Al systems that power
its speech-to-text technologies, to ensure they had been sufficiently trained on
the rich diversity of speech patterns.'” The company turned to an expert socio-
linguist and expanded its data collection efforts to narrow the performance gap in
its solutions. During the process, Microsoft involved stakeholders from outside the
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company, such as experts and people from diverse communities. These lessons were
invaluable, and have since been incorporated into the Responsible Al Standard to
further articulate specific steps teams must take to ensure Microsoft Al systems are
designed to provide a similar quality of service for identified demographic groups,
including marginalized groups, to help the company and other organizations har-
ness the benefits of these technologies and avoid potential harms in the future.

8.6 SPEED AND STEWARDSHIP: WHAT CAN REGULATION
CONTRIBUTE?

The tension between speed and stewardship that defines corporate governance in Al
also shapes governmental approaches. States, like corporations, face the same foun-
dational dilemma: whether to privilege innovation and competitiveness or to institu-
tionalize deliberation and restraint. The underlying logic is not uniquely public, as
it originates within corporate environments that first grapple with the challenges of
deploying high-risk technologies. Governments enter later, adopting the conceptual
vocabulary and operational routines already developed by companies to manage Al
risk. What distinguishes the public sphere is not its orientation but its instrument.
States possess superior tools for coordination, enforcement, and subsidization that
enable them to amplify or contain private action.

This section traces how different governmental entities have responded to the
dilemma. It begins with the Trump Administration, whose approach to Al regu-
lation exemplifies the speed imperative in its most explicit form. The federal gov-
ernment there uses its distinctive tools to support rapid technological development
through deregulation and subsidization, constructing what might be called a state-
managed accelerationism. It then turns to California, where lawmakers have built
a countermodel organized around transparency, auditing, and public reporting, a
model that converges in design and ambition with the European Union’s Artificial
Intelligence Act (AIA). The juxtaposition highlights how both state and suprana-
tional institutions extend, rather than replace, corporate practices of governance:
whether accelerating or deliberating, they institutionalize frameworks that first
emerged within private enterprise.

8.6.1 Tools for Boosting Speed: The Trump Administration’s Approach

The Trump Administration exemplifies a government that governs artificial intel-
ligence through the speed imperative: the conviction that technological leadership
depends on accelerating development faster than any rival can respond.’” In this
view, Al policy becomes a competitive instrument of national power rather than
a site of public deliberation. The administration operationalizes this imperative
through two tools: deregulation and subsidization. The first removes procedural
friction, while the second channels public resources toward private acceleration.
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Together, they define a model of the government as financier and deregulatory cat-
alyst of technological expansion.

8.6.1.1 Deregulation: Removing Friction

Federal Al policy has evolved rapidly across administrations, reflecting different
judgments about how government should relate to technological development.
During the Biden Administration, the prevailing emphasis was on stewardship:
ensuring that innovation unfolded alongside ethical, labor, and environmental con-
siderations. Executive actions and agency initiatives, particularly from the Office
of Science and Technology Policy (OSTP) and the National Institute of Standards
and Technology (NIST), sought to create a coordinated framework for responsible
Al centered on transparency, accountability, and risk management.”* These mea-
sures aimed to guide rather than constrain private innovation, using standards and
interagency coordination to shape early norms in an emerging field even in the
absence of legislation.

The Trump Administration redirected this approach. Through a series of execu-
tive orders, it shifted the language of Al policy from stewardship to speed. The most
emblematic, Removing Barriers to American Leadership in Artificial Intelligence,
rescinded many of the prior executive measures and instructed agencies to identify
and remove regulatory obstacles to deployment. OSTP and NIST were encouraged
to promote adoption and competitiveness. In effect, the Administration redefined
the federal role: from framing rules for responsible innovation to advancing the
speed of technological progress.

The deregulatory pivot also introduced a cultural dimension. Some executive
orders discouraged or eliminated references to diversity, equity, inclusion, and cli-
mate change in federal funding and procurement programs. For supporters, this
signaled a commitment to ideological neutrality and market focus; for critics, it
blurred the boundary between administrative simplification and cultural interven-
tion. What remained consistent across both administrations was the assumption that
government could shape Al development indirectly, either by coordinating stan-
dards or by accelerating implementation, but not by building an elaborate regula-
tory apparatus through legislative intervention.'”

8.6.1.2 Subsidization: Financing Speed

While deregulation reduced procedural friction, subsidization sought to build
the underlying momentum. The Trump Administration’s emphasis on speed did
not simply involve removing constraints, but it also reoriented the use of federal
resources toward expansion. The idea was that state investment could amplify inno-
vation where private markets alone might move too slowly, using fiscal capacity as a
competitive instrument.
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This orientation took its most explicit form in Winning the Race, a policy docu-
ment that recast Al strategy as an investment agenda rather than a regulatory frame-
work."7® Drafted under the supervision of Michael Kratsios and David Sacks, the
report proposed that the United States secure technological leadership not primar-
ily by tightening oversight, but by scaling infrastructure and funding. It called for
increased federal grants, public—private partnerships, and procurement programs to
accelerate Al adoption across industry, defense, and research. Agencies were encour-
aged to prioritize projects consistent with national competitiveness goals, and to
avoid duplicative or “burdensome” oversight efforts. In this way, fiscal coordination
replaced administrative regulation as the government’s preferred mode of influence.

The report also framed Al as a domain of strategic competition. It argued that
the United States could not lead in the global race without a robust domestic foun-
dation in computing power, semiconductor production, and data infrastructure.
Public funding, therefore, was not merely economic support but a tool of industrial
resilience and geopolitical positioning. Yet this approach also introduced a degree
of centralization. While the document promoted deregulation, it simultaneously
concentrated discretion within the Executive Office to decide where and how fed-
eral resources should be allocated. The result was a hybrid model, market-driven in
rhetoric, state-directed in practice.

Elements of this strategy were codified in the Big Beautiful Bill.'77 Although
Congress removed its most ambitious deregulatory proposal, a decade-long mora-
torium on state Al regulation, the final statute institutionalized large-scale federal
investment in Al infrastructure. It provided funding for domestic data centers, semi-
conductor manufacturing, and supply chain expansion, and included restrictions on
participation by foreign entities.'”® These provisions linked acceleration to industrial
policy, embedding speed within a framework of economic nationalism. By tying
eligibility for subsidies to compliance with sourcing and governance requirements,
the Big Beautiful Bill blurred the boundary between market autonomy and state
direction. Public funds were deployed not to constrain or command but to incentiv-
ize. The government selected which sectors and partnerships would advance most
rapidly, using capital allocation as its organizing mechanism.

Subsidization also carried a cultural dimension. In documents such as Winning
the Race, funding was linked not only to technical capacity but also to a broader
notion of “ideological neutrality.”” Federal support was conditioned on projects
and jurisdictions perceived as free from what the administration described as polit-
icized or value-laden approaches to technology, such as references to diversity,
equity, or environmental impact. This framing reflected an effort to align techno-
logical development with a particular vision of neutrality: innovation unencum-
bered by social programming. While its practical implications were uneven, the
linkage illustrates how fiscal instruments can be used not only to accelerate produc-
tion but also to signal the cultural and political orientation that public investment
is meant to promote.



8.6 Speed and Stewardship 203

Subsidization also carried a cultural dimension. In documents such as Winning
the Race, funding was linked not only to technical capacity but also to a broader
notion of “ideological neutrality.” Federal support was conditioned on projects
and jurisdictions perceived as free from what the administration described as polit-
icized or value-laden approaches to technology, such as references to diversity,
equity, or environmental impact. This framing reflected an effort to align techno-
logical development with a particular vision of neutrality: innovation unencum-
bered by social programming. While its practical implications were uneven, the
linkage illustrates how fiscal instruments can be used not only to accelerate pro-
duction but also to signal the cultural and political orientation that public invest-
ment is meant to promote.

8.6.2 California’s Countermodel and the European Parallel

California has taken the opposite approach, constructing a deliberative model of Al
governance that parallels the European Union’s AIA, as discussed later. The state’s
legislative initiatives, most notably SB 53, the Transparency in Frontier Al Act, and
the Privacy Protection Al package, reflect an effort to define processes and respon-
sibilities rather than prescribe outcomes. SB 53 requires developers of frontier or
foundation models to prepare and publicly disclose safety and security protocols,
conduct catastrophic-risk assessments, and report serious incidents to state author-
ities. It also calls for independent audits and annual updates to risk-management
frameworks beginning later in the decade. The accompanying Privacy Protection
Al regulations extend this procedural logic to automated decision-making systems,
introducing risk assessments, opt-out rights, and audit requirements for significant
uses of Al in employment, finance, housing, and healthcare.®

California’s framework treats review and documentation as the infrastructure of
trust. Where the federal model defines efficiency as the removal of delay, California
defines safety as the product of testing and revision. Its architecture parallels the
EU’s administrative approach to Al governance: both institutionalize foresight
through risk assessment, conformity testing, and documentation. The result is an
emerging transatlantic convergence around procedural regulation, in contrast to the
federal accelerationism that prioritizes immediate deployment. California’s delib-
erative model thus acts as the domestic counterpart to the EU’s rule-based system:
each constructs legitimacy through procedure rather than velocity.

8.6.3 The EU’s Effort to Regulate Al: Institutionalizing Best Practices

For many in the EU, a mandatory regulatory regime for Al is a no brainer. According
to Dragos Tudorache, the co-leading negotiator for the European parliament, Al
“iIs a pioneering technology and we need to harness it, which means putting rules

in place. Self-due diligence by companies is not enough.”® First proposed by the
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Furopean Commission in April 2021, the AIA introduced a graded system of over-
sight, classifying Al systems according to the level of risk they pose, from minimal
to prohibited. Policymakers initially conceived of it as a form of consumer-safety
regulation, requiring developers to test and certify the quality of the data their sys-
tems use, and to inform users about the nature and limits of the technology.'* But
this early approach, which resembled product safety law, was quickly overtaken by
the pace of innovation. The unveiling of ChatGPT and similar systems in late 2022
transformed the debate, revealing the broad reach of foundation models capable of
generating complex text, code, and imagery from vast and largely unfiltered data-
sets. Concerns that such systems could be used to manipulate human behavior,
evade cybersecurity controls, or even design biological weapons led the European
Parliament to expand the scope of the Act substantially. Following two years of
negotiation, it was approved in late 2023, ushering in the EU’s first comprehensive
framework for regulating artificial intelligence.

Akey feature of the AIA is its explicit prohibition of certain Al practices, alongside
its careful distinction between high-risk and lower-risk applications. The prohibited
category reflects issues of fundamental rights and human dignity, encompassing activ-
ities such as social scoring that could determine access to services, emotion recogni-
tion in workplaces or schools, and remote biometric identification in public spaces,
except under narrow law-enforcement exceptions. These prohibitions signal a broader
European concern that algorithmic systems, when deployed without constraint, can
intrude upon privacy, amplify discrimination, or erode individual autonomy.'*3

Lower-risk systems, by contrast, are primarily subject to transparency obligations.
Consumers must be able to tell when they are interacting with a machine, when
images or voices are synthetically generated, or when outputs draw upon copy-
righted materials. The Act’s provisions on transparency extend to the developers
of foundation models themselves, who must provide summaries of the data used in
training and disclose whether it includes protected content. Regulators are expected
to develop further guidance for such systems, encouraging companies to adopt vol-
untary codes of conduct covering human oversight, data accuracy, and fairness in
algorithmic design. In this sense, the AIA not only prescribes mandatory standards
but also invites a broader process of self-governance aligned with its objectives.™

The central thrust of the regulatory regime for high-risk systems, however, goes
beyond disclosure. It establishes an extensive compliance architecture that binds
companies to conduct a detailed assessment of the risks their systems pose, evaluate
their likelihood and severity, and adopt proportionate mitigation measures. These
requirements operate alongside preexisting legal duties in areas such as data protec-
tion, consumer protection, and nondiscrimination, but they add new dimensions
that are specifically attuned to the epistemic and moral risks of machine learning.'*s
Providers must document every stage of this process, maintain traceability logs, and
continuously monitor and update their systems once they are deployed. For larger
organizations, compliance will require building internal audit and ethics functions,
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designating personnel responsible for Al safety, and sometimes undergoing external
conformity assessments administered by independent bodies accredited by national
regulators.”®® In cases involving critical uses of biometric or safety-related data, exter-
nal certification will be mandatory. The European Commission retains the power
to update these conformity mechanisms through delegated legislation, ensuring
that regulatory standards evolve in parallel with technological capabilities.”

Enforcement will follow the typical EU model, relying on national supervi-
sory authorities to implement and monitor compliance while coordination and
standard-setting occur at the European level. A newly created European Artificial
Intelligence Office, supported by a board of representatives from member states
and an expert panel, will guide implementation, issue interpretive guidance, and
facilitate uniform application across the Union. The office will also oversee the
development of shared practices for high-risk and foundation models, balancing
enforcement with capacity-building and cooperation among regulators.”®®

Criticism of the AIA has focused largely on its costs and on the potential chill-
ing effect on innovation. Some estimates, such as those from the Center for Data
Innovation, have placed the cost of compliance for the European economy in the
tens of billions, though the European Commission itself expects the burden to be
considerably lower. The concern remains, however, that the effort to document, jus-
tify, and monitor Al systems could exhaust the limited resources of smaller firms or
startups.”® OpenAl’s early statements that the obligations might make it impossible
to operate in Europe, captured a broader anxiety among technology entrepreneurs,
especially in Germany and France, where fledgling Al sectors face steep competi-
tion from American platforms."° Yet the Act’s supporters argue that such fears over-
look the long-term benefits of predictability, safety, and public trust. By imposing
clear boundaries on what is acceptable, and by formalizing the obligations of those
who design and deploy high-impact systems, the AIA seeks not to suppress innova-
tion but to stabilize it within a framework of accountability.

8.6.4 From Corporate Ordering to Public Law: Corporate Templates
and the EU AIA Act

The AIA Act’s risk-based structure, described earlier, reflects a broader EU aspira-
tion to make technological progress compatible with fundamental rights, as Anu
Bradford has argued."" Yet the Act’s method for achieving this balance, through pro-
cedures of consultation, documentation, and review, did not emerge in a vacuum.
It evolved in dialogue with the practices of leading firms that had already begun to
develop internal governance mechanisms for artificial intelligence. The Act can
thus be read not only as a legislative innovation but also as an act of institutional bor-
rowing. It translates corporate self-regulation into a coordinated public framework,
retaining many of its underlying features while adding enforcement and coherence
across jurisdictions.
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The governance architectures at Microsoft and DeepMind exemplify this con-
vergence. Both companies had begun to construct procedural systems that mir-
rored public administrative functions. DeepMind’s work on AlphaFold relied on
engagement with domain experts, publication of confidence metrics, and staged
data release. These steps, while voluntary, resembled the stages of public rulemak-
ing: consultation with stakeholders, deliberation over risks, and publication of clear
parameters for responsible use.'”* Microsoft’s internal system, anchored in the Office
of Responsible Al the Aether Committee, and a network of responsible Al “champi-
ons,” performed a similar role on the decision-making and oversight side.'?> It estab-
lished structured review, escalation protocols, and documentation duties, producing
a framework that internalized many of the features of regulatory administration.

The AIA Act reproduces this tripartite structure — rulemaking, executive decision-
making, and oversight — almost intact. Its risk management provisions require con-
sultation with relevant expertise and documentation of design choices; its conformity
assessment mechanisms parallel corporate escalation pathways; and its emphasis on
independent review finds a counterpart in the requirement for external certification
of certain high-risk systems. The procedural grammar is remarkably similar. What
changes is the locus of authority. The Act takes the internal governance practices
of a few pioneering companies and turns them into a shared baseline for all market
participants.

This alignment does not mean the Act lacks significance. By embedding these
practices in law, it replaces discretion with obligation and ensures a level of coordi-
nation that private governance could not readily achieve on its own. The European
Al Office and national supervisory authorities mirror the internal committees and
oversight boards of large firms, but they also link them across organizational bound-
aries, allowing for exchange of information, consistent interpretation, and collective
learning. The Act thereby turns an individualized model of responsibility into a
public system of mutual accountability.

Still, the continuity between private and public governance is striking. The AIA
Act does not create a new model so much as it stabilizes one that already existed
in the private sphere. Its contribution lies in extending these practices to firms that
might not have adopted them voluntarily and in formalizing coordination among
those that have. The distance between self-regulation and state regulation is, in this
respect, smaller than often assumed, less a gap than a gradient. Both rely on simi-
lar mechanisms of consultation, documentation, and oversight; both seek legitimacy
through transparency and reason-giving. The Act’s primary intervention is to ensure
that what was once a matter of corporate commitment becomes an expectation of all.

In this sense, the AIA Act represents a process of translation rather than rupture. It
takes the procedural norms that firms such as Microsoft and DeepMind had already
internalized and embeds them in a framework of public enforcement and institu-
tional coordination. The result is a system that preserves the logic of private gov-
ernance while distributing it more widely and binding it to collective authority.
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The line between corporate self-regulation and public regulation, though formally
present, becomes thin enough that in practice it often appears continuous.

This alignment does not mean the Act lacks significance. By embedding these
practices in law, it replaces discretion with obligation and ensures a level of coordi-
nation that private governance could not readily achieve on its own. The European
Al Office and national supervisory authorities mirror the internal committees and
oversight boards of large firms, but they also link them across organizational bound-
aries, allowing for exchange of information, consistent interpretation, and collective
learning. The Act thereby turns an individualized model of responsibility into a
public system of mutual accountability.

Still, the continuity between private and public governance is striking. The AIA
Act does not create a new model so much as it stabilizes one that already existed
in the private sphere. Its contribution lies in extending these practices to firms that
might not have adopted them voluntarily and in formalizing coordination among
those that have. The distance between self-regulation and state regulation is, in this
respect, smaller than often assumed, less a gap than a gradient. Both rely on simi-
lar mechanisms of consultation, documentation, and oversight; both seek legitimacy
through transparency and reason-giving. The Act’s primary intervention is to ensure
that what was once a matter of corporate commitment becomes an expectation of all.

In this sense, the AIA Act represents a process of translation rather than rupture. It
takes the procedural norms that firms such as Microsoft and DeepMind had already
internalized and embeds them in a framework of public enforcement and institu-
tional coordination. The result is a system that preserves the logic of private gover-
nance while distributing it more widely and binding it to collective authority. The
line between corporate self-regulation and public regulation, though formally pres-
ent, becomes thin enough that in practice it often appears continuous.

87 CONCLUSION: BUILDING AT GOVERNANCE FROM WITHIN

The story of Al governance to date is not one of regulatory foresight but of private
initiative, compelled less by idealism than by necessity. It was the magnitude of what
Al might become, its potential to transform industries, reshape societies, and pose
existential risks, that pushed private firms to act. What began as a pragmatic response
to technological power is evolving into something far more ambitious: an attempt
to build governance from the inside out. These companies came to understand that
building trustworthy Al required building the procedural and institutional infra-
structure to oversee it, treating governance not as a compliance task but as a core
function. They recognized that without internal rulemaking, formalized decision
rights, and transparent mechanisms for dissent and review, their principled aspira-
tions would remain rhetorical, valuable, but ultimately unenforceable.

These efforts emerged in response to real tensions within organizations, especially
the growing divergence of views among investors, boards, and technical leaders.
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